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TENDER CONDITIONS/CONTRACT

GENERAL
The Conditions of Tendering have been prepared in accordance with the obligations of the Client contained in the Australian Standard 4120, Code of Tendering, which sets out the ethics and obligations of the Client and Tenderers in tendering in the construction industry. 
Tenderers and Client shall comply with the requirements of this AS 4120. In particular attention is drawn to the obligations of Tenderers, in the preparation and submission of their tender for this project. 
Without limiting the above obligations:- 
· Tenderers shall not submit tenders without a firm intention to proceed. 
· Tenderers must not engage in any form of collusive practice.
· Any Tenderer who directly or indirectly canvasses support from an elected or Council member will be disqualified. 
It should be noted that in all contract documentation words importing a gender include every gender. 
TENDERING METHOD 
“The Procedures of Open Tendering” in accordance with AS 4120-1994 Clause 6.2.3(b) - The Client invites the public advertisement without restriction on the numbers of tenders sought. 
TENDER EVALUATION AND SELECTION 
Evaluation, negotiation and selection of tenders shall be in accordance with the requirements of AS4120, Code of Tendering. 
The selection of the successful tenderer will be based on, but not necessarily limited to, assessment of tenders against the following criteria:- 
1. Compliance with the tender documents 
2. Price – value for money 
3. Support for local businesses 
4. Open and effective competition 
5. Tenderer’s technical, financial and managerial capacity 
6. Industry record / experience 
7. Equipment support backup 
8. Tenderer’s past performance with the Council including: 
1. Compliance with timeframes 
2. Quality of service 
3. Contractual relations/administration 
9. Tenderer’s current commitments
10. Environmental protection 
Tenderers are advised that each of the selection criteria may not be given equal weight in relation to any individual tender. 
CONTRACTOR’S RESPONSIBILITY 

It shall be the responsibility of the Contractor to ascertain all information relating to the services, the works and site conditions that may affect the progress or method of performing all services and works as specified within the scope of this contract and to prepare for every contingency that may arise. It is further understood that just provision for these contingencies have been accounted for, implicitly or explicitly within the lump sum price submitted. 
A sales brochure provided by a product supplier/manufacturer, and inserted into a supply contract, is not necessarily an adequate technical specification for the product. 
PREPARATION OF TENDERS 
Relevant documents 
The contract documents for this project are: 
AS 4120 – 1994 Code of Tendering
AS 2124 - 1992 General Conditions of Contract 
AS 4120 and ABIC SW-2008 are not included as part of the contract documentation however information is available from Council. Copies are available from Standards Australia. A Sample Contract of ABIC SW-2008 is included. Matters raised in AS 2124 - Annexure A and B are included in these documents. 
TENDER FORMS
Tenders must be submitted on the forms provided, each of which shall be signed by the tenderer. All information called for in the forms shall be inserted by the tenderer in the respective places provided. 
Company details 
Every tender shall set forth the full Names, Surname, and address of the registered office of the tenderer. When the tender is by a Company the tender shall set forth the name of the Company and the registered office of the company. 
Time of completion
Each tenderer is to indicate the time the contract will be performed unless a time for completion of the contract is specified in the tender documents. 
Site conditions 
Where the tender is for execution of any work, tenderers are required to visit the site of the work and satisfy themselves of local conditions and facilities. The Client will not be liable for any claim on the grounds of insufficient information. 
Verbal advice 
The Client shall not be bound by any verbal advice given or information furnished by any Officer of the Client in respect of the Contract but shall be bound only by written advice or information furnished by the Client. 
Advice to tenderers 
Every notice to be given to a tenderer shall be posted to the tenderer’s address given in the tender, such posting shall be deemed to be good service of such notice, and the time mentioned in such notice or in these conditions for doing any act shall be reckoned from the time of posting of notice. 
Lowest or any tender 
The Client shall not be bound to accept the lowest of any tender, nor will the Client be responsible for or pay for the expenses or losses which may be incurred by any Tenderer in the preparation of his Tender. 
Tenders rejected 
Any tender which does not comply in every respect with any requirements of the tender documents may be rejected. 
Alternate proposals 
Alternative proposals, which satisfy the Client’s basic commercial and performance objectives, technical and legal requirements, may be submitted as options but only in addition to a conforming tender. All costs associated with the design and documentation of any alternative proposal shall be borne by the Tenderer. 
INSURANCE
To include Public Liability Insurance and Workers compensation Insurance and to remain in force for the period of the contract
OCCUPATIONAL HEALTH AND SAFETY
The Contractor shall: 
(a)  Comply with all requirements of the contract and all statutory requirements for Occupational Health and Safety. 
(b)  Ensure that each of its Subcontractors and Workers comply in like manner. 
(c)  Demonstrate to the Client whenever requested that requirements of the contract and statutory requirements for Occupational Health and Safety are being met. 

The tenderer shall certify on the form provided that safety requirements of the works undertaken in the contract and statutory requirements for Occupational Health and Safety are capable of being met. 
Where inappropriate or inadequate provision of Occupational Health and Safety Management by the Contractor or Contractor’s subcontractor results in costs, losses or damages incurred by the clients or claims by third parties against the client for either direct or consequential costs, losses or damages, the Contractor shall be liable for costs, losses or damages associated with any claim including but not limited to administration and legal costs incurred by the Client in resolving such claim. 
PROTECTION OF THE ENVIRONMENT
The Contractor shall; 
a)  Comply with all statutory requirements and accepted current practices for 
Environmental management. 
b)  Comply in every respect with the Erosion and Sedimentation Plan pertaining 
to this contract. 
c)  Ensure that each of its subcontractors and Workers comply in like manner. 
All work shall be carried out in such a manner as to avoid nuisance and/or damage to the environment. The Contractor shall comply with the requirements of the conditions of approval imposed by the Local Government Act, Environmental Offences and Penalties Act and the Water Act. No variation in costs or extensions of time will be considered due to these requirements. 

The Contractor shall plan and carry out the Works to avoid erosion, contamination and sedimentation of the site and its surroundings. 

Herbicides and other toxic chemicals shall not be used on the site without the prior written approval of the Client. 

No noise or smoke or other nuisance, which in the opinion of the Client is unnecessary or excessive shall be permitted by the Contractor in the performance of the works under this Contract. Should work outside customary working hours be approved, the Contractor shall not use, during such period, any plant, machinery or equipment which in the opinion of the Client is causing or is likely to cause a nuisance to the public. No noisy works and/or works likely to disturb nearby residents shall be undertaken during the hours precluding such activity as specified by Council in accordance with the requirements for development consent and building approval made under the Local Government Act and appropriate Noise Legislation. 

The Contractor shall ensure that fugitive dust from disturbed areas is minimised by a method approved by the Client. 
PUBLIC SAFETY AND TRAFFIC CONTROL
The Contractor shall provide Traffic Management Plans and erect all necessary fences, barricades, warning lights as may be necessary for the protection of the works and the safety of the public and vehicles all to conform to Australian Standard AS 1742.3 - 1996. Road notices, speed restriction signs, flagman etc., shall be provided and maintained to the satisfaction of the relevant Traffic Authority. 

If the Contractor fails after notification in writing to carry out the requirements of this clause, the Superintendent shall have the power to have the work carried out at the Contractor's expense. The cost thereof will be deducted from any moneys owing to the Contractor under this Contract. 
POST TENDER SUBMISSIONS 
The Client may call for post tender submissions from some or all tenderers in order to assist with the evaluation.
Such submissions will be confidential between the Client and Tenderer.
The call for such submissions will not bind the Client to proceed to accept a tender. 
POST TENDER NEGOTIATIONS 
The Client may enter into negotiation with a preferred Tenderer or a number of candidate tenderers.
Such negotiations will be confidential between the Client and Tenderer and will be conducted in accordance with guidelines set out in AS 4120. 
The undertaking of negotiations will not bind the Client to proceed to accept a tender. 
CONTRACT COMMENCEMENT DATE 
The commencement of the contract is nominated as the date of dispatch of the letter of acceptance of tender to the successful Tenderer. There shall be no Contract prior to the issue of a letter of acceptance. 
VALIDITY PERIOD 
Tenders shall remain valid for a period of sixty (60) days from the closing of tenders. 
CONDITIONS OF CONTRACT
1. Extent of work 
2. Scope of Work
3. Finishing schedules
4. Locality of where the site of works
5. Tender Enquiries – where they should be referred to
6. Contractors establishment and office workshop facility, as applicable - The Contractor shall provide and maintain an established office workshop facility. The facility shall include the following: 
· An approved workshop with equipment and capabilities sufficient to carry out work as requested under the Contract. 
· An approved office space with sufficient personnel necessary to take, record or pass on any emergency message that may be received, provide day to day information with regard to prices availability and delivery. Be sufficiently qualified to process and forward invoices for work carried out. 
· The tenderer shall be suitably qualification to carry out the work as detailed in this Specification. The tenderer’s sub-contractors and their sub-contractors must have a suitable qualification and license if required, to carry out the sub- contracted work. 
· The contractor shall employ Sufficient qualified personnel employed to carry out the work as detailed elsewhere in this Specification. Due to the nature and anticipated workload of this Contract, it is envisaged that the successful Contractor shall be operating a business which employs at the least, a staff of two (2) tradesmen working from a fully equipped workshop and vehicles. 
· Tenderers for the work covered by this Specification must be experienced in the type of work specified and shall be required to offer or demonstrate proof of this experience and capability before acceptance of Tender. 
· The Contractor shall provide all general and specialised equipment, tools and materials to carry out and test the Work. It shall be the responsibility of the Contractor to be fully equipped on each attendance call. 
· The Contractor is expected to locate his own source of supply of the materials required to carry out any work under this Contract and should make satisfactory arrangements for such to be available. 
7. Carrying out works
· All repairs, maintenance and new work shall be carried out by personnel having relative trade qualifications and experience. 
· It is the Contractors responsibility to ensure that all work performed under this Contract is adequately supervised by a qualified and experienced member of the Contractor’s staff and to the approval of the Superintendent. 
· All work shall be completed in accordance with all the latest editions of relevant or listed Australian Standards (defined hereafter as Standards) and Codes of Practice and conforming to all requirements of the Building Code of Australia (BCA). 
· All materials, unless otherwise specified by the Superintendent, are to be new and of the highest quality and installed in accordance with the manufacturer’s specifications and industry best practice. 
· The contractor shall clean the site to its original condition including reinstatements of all surfaces on completion of works. 
8. Work Order Variations - Any variations from the contract documents will be managed in accordance with the contract provisions. All such variations must have prior approval and be authorised in writing by the concerned parties
9. Outstanding Work - The Contractor shall submit to the Client a monthly written report detailing all uncompleted work, the progress made on each job and the expected completion date. 
10. Invoice Particulars 
· Invoices shall be submitted in accordance with the contract in the amount certified
· All relevant sections of the form shall be completed and all scheduled and unscheduled items shall be shown separately, where applicable. 
· Invoices with any returned works order copies shall be submitted to the Client for approval for payment within thirty (30) days of completion of the work. Only invoices for completed work shall be submitted. Claims for part payment will not be accepted. 
· Should the Contractor fail to submit invoices with works order copies within the specified time, the extent and value of payment may be determined and paid by the Client 
· The Client reserves the right to inspect original invoices. 
11.   Program of work - Construction program: Show the following: 
· Sequence of work. 
· Allowance for holidays. 
· Activity inter-relationships. 
· External dependencies including provision of access, document approvals and work by others. 
· Periods within which various stages or parts of the work are to be executed. 
· Time scale: Working days. 
· Updated program: Identify changes since the previous version and show the estimated percentage of completion for each item of work. 
12. Completion of the works 
· Final cleaning 
· General: Before practical completion, clean throughout, including interior and exterior surfaces exposed to view. Vacuum carpeted and soft surfaces. Clean debris from the site, roofs, gutters, downpipes and drainage systems. Remove waste and surplus materials. 
13. Reinstatement 
· General: Before practical completion, clean and repair damage caused by installation or use of temporary work and restore existing facilities used during construction to original condition. 
14. Removal of plant 
· General: Within 10 working days after practical completion, remove temporary works and construction plant no longer required. Remove the balance before the end of the defects liability period. 
15. Payment for the works 
· Anticipated progress payments 
· General: At commencement of the works, submit a schedule of anticipated progress claims which will be made throughout the contract. Submit a revised schedule with each progress claim. 
16. Progress claims 
· Break down: With each progress claim, submit a statement of amounts claimed in respect of each work section or trade heading designated in the specification. Include a statement in accordance with the contract clause N3.3. 
17. Miscellaneous 
· Permits: A Building Permit and an Occupancy Permit from a Building Certifier will be issued for this Project. Construct the Works in accordance with the conditions of the Building Permit, and prior to Practical Completion of the Works issue the completed Builder’s Declaration and associated compliance certificates to the Client. 
· Notifiable Inspections: The Contractor is responsible for organising with the Building Certifier the required Notifiable Inspections listed on the Building Permit. Give sufficient notice so that Notifiable Inspections may be made. Where follow-up inspections are required due to non-approval by the Building Certifier, the Contractor will be responsible for organising and paying for the additional inspections. 
· Quality Assurance: Where applicable, insert hold points for the Notifiable Inspections into the inspection and test plans of the relevant trades. 
· Indemnification:
· Dispute resolution: These refer to disagreements between contracted parties regarding payment claims (e.g. amount of money propose to be paid, full or partial payment, etc.) and should be resolved by the Project owner and Contractor initially; if all fails, in Court, as this is a breach of contract
· Termination: If the Contract is terminated by the Owner or is terminated by the Contractor,  the Contractor must refund to the Owner the Deposit (if received) less any costs reasonably incurred by the Contractor up to the date of termination of the Contract.
· Liquidated damages: Contractor’s obligations on receipt of claim for Liquidated Damages, the Contractor must within ten (10) Business Days after receiving a written claim from the Owner for Liquidated Damages: 
· pay or allow to the Owner the Liquidated Damages claimed; or 
· give to the Owner a written notice of dispute, that sets out:
· the amount of the Liquidated Damages claimed by the Owner that the Contractor disputes; and 
· the Contractor’s reasons for disputing that amount of the Liquidated Damages claimed,
· and pay or allow to the Owner any undisputed amount of the Liquidated Damages claimed.
· Force Majeur: will indicate that one party is excused from performing under the contract. The clause will identify that an unforeseen event occurring during the duration of the construction contract will excuse the party from performing. Such events cannot be controlled by either party, without any fault or negligence of the party that should be performing under the contract.
18. Completion: Prior to Practical Completion, submit a detailed schedule of defects and incomplete work to the Superintendent indicating that each item has been corrected or completed to the satisfaction of the Contractor. The Architect’s Practical Completion inspection will only occur following submission of this schedule. 
19. Collect the section 40 Certificates of Compliance from the subcontractors and the Final Inspection Certificate from the Building Certifier. Submit these with the Builder’s Declaration to the Architect prior to Practical Completion. Practical Completion is contingent upon receipt of the Building Certifier’s Occupancy Permit. 

SCHEDULE – refer to contract form used
This will consist of the following details:
1. Owner Name/details
2. Contractor Name/details
3. Architect Name/details
4. Any special conditions
5. Will the owner remain in occupation
6. Contract price
7. Scope of works
8. Site of works
9. Any security required
10. Any % of contract price indications
11. Period of payment of certificates
12. Public Liability Insurance and amounts and excess
13. Contract works insurance and amounts and excess
14. Any cover fees (%) for architect or other consultants
15. Profit margin
16. Allowance for delay due to disruptive weather conditions
17. Date of practical completion
18. Commissioning tests for practical completion
19. Defects liability period for the works
20. Date of submitting progress claims
21. Interest rate on overdue amounts
22. Any official documents to be obtained by the contractor
23. Any official documents to be obtained by the Owner/Client

ORGANIZATIONAL PROCESS

PROCUREMENT PROCESS 
This involves:
· After the tendering process is complete and selected
· Create and submit a purchase request
· Procurement planning and selection of type of procurement route – considerations that may affect the selection of a procurement route and look for speed, cost, quality, any constraints, risks, ownership and financing abilities
· Identify suppliers
· Requisition review
· Negotiate terms of contract with selected supplier
· Solicitation process
· Evaluation and contract
· Finalize the purchase order
· Order management
· Invoice approvals and disputes
· Record keeping

PROCUREMENT PROCEDURE
This involves:
· In selecting the appropriate type of procurement route for the project involved, mainly contractor led or design and build, lump sum contracts, management contracts, etc
· After recognizing the need for the product or services and consulting with the appropriate team and/or procurement managers, a budget will be set and spending assessed
· A purchase request is submitted and reviewed.  Once approved it becomes a purchase order
· Assess and select appropriate vendors that meet the key requirements.  Send a request for quotation to the various vendors, so that the procurement team can compare the prices and select the appropriate option.  This does not only include prices, but also check if the vendor can offer good communication, have good company ethics, are accountable and have good production capabilities.  Ensure building good relationships with the supplier as this unlocks better savings, service and delivery gaining maximum value in the long term
· Negotiate contracts with the selected vendor.  You must outline and agree to pricing as well as details like delivery schedules, specific terms and conditions.
· After the final contract is approved then finalize the purchase order ensuring it contains the total costs/price, detailed description of the goods/services, the quantity and any other specific terms and conditions
· Once goods/services delivered, a responsible person(s) should check that all standards have been met including delivery times/deadlines, product quality, product quantity.  If any issues are noted, then one can reject the delivery and discuss solutions with the supplier.  Clear communication with the vendor is key in the event of any delivery problems

BILLING PROCESS 
This involves:
· Send invoices to client as per contract agreement and on time
· Ensure invoices are clear and accurate 
· Practice short payment terms unless agreed on contract terms
· Encourage early payment and penalize late payments
· Follow-up on invoices
· Ensure contracts cover penalties on late payments and back charges where applicable
· Ensure good record keeping is maintained

BILLING PROCEDURE 
This involves:
· This indicates the sale or supply from the business to the client
· Ensure invoices are clear and accurate including dates, names, addresses of both parties, description of goods/services, price and quantities and terms of payment
· Ensure to check contractor/subcontractor hours worked and priced accurately by verifying the work, scope of works as per their contract document and checking for any double payments made.  Where required you may request for supporting documentation for the records
· Send invoices on a timely manner
· Ensure to state the terms or credit terms on the invoice and prevent longer payment terms as this can lead to higher debt ratios affecting the company’s finances
· Encourage early payment and penalize late payments
· Follow-up on invoices in a timely manner as these can easily get missed, lost in a pile with other invoices or forgotten.  Follow up with phone calls or emails and keep a record of the same, for future references.
· If invoices are unpaid, ensure to follow up or make payment demands and take action accordingly as they may have breached the contract

COMMUNICATION PROCESS 
This involves:
· Verbal communication in person or phone
· Nonverbal communication in texts or signs or signals
· Written communication via email or write ups
· For any Projects, establish a communication chain of command that is easily identifiable in contracts for any communication between the client, ourselves and any other third parties involved eg) engineer or architects
· Ensure to choose the right communication method for relaying the message
· Methods of communication for specific tasks and information sharing should be established early on in the project and agreed upon by all stakeholders.
· Listen carefully
· Avoid confusion, be clear and concise and professional

COMMUNICATION PROCEDURES
This involves:
· Effective communication is vital to the successful completion of any construction project. Good communication can improve teamwork and lead to better project collaboration. Poor communication can result in misunderstandings, delays, and issues down the road
· Communication of command is to be followed precisely. 
· The architect is responsible for communicating with its consultants
· The Contractor is responsible for communicating information to its suppliers, subcontractors and workers.
· The contract documents, including the drawings, specifications, change order forms and requests for information establish the basis for all construction communication. It is important that any direct communication not outlined in the contract documents receives proper authorization and any changes to the scope or schedule that need to be made are documented and reported through the proper channels.
· Establishing a clear line of communication that includes identifying points of contact with contact information for key team members is vital to ensuring that information is getting to the right people in a timely manner.
· In Projects and on the construction site, we communicate through signs, drawings, hand signals, and meetings. We compile daily reports, take photos, create requests for information (RFIs) and review change orders. Items like RFIs, change orders and daily reports are usually laid out in the contract documents with their own specific forms and submittal procedures that have to be followed.  Ensure this is adhered to, if it is the case.
· There is also a host of project collaboration software solutions available that will allow you to quickly share and disseminate information to all stakeholders on a project. All changes and project documentation can easily be stored and updated so everyone has access to the most up-to-date information. These software solutions and mobile applications can be a great tool for effective communication as long as all stakeholders have access to it, have been properly trained, and are committed to using it.  If this is being used for any Project, then ensure all parties concerned are informed so that all communication goes through this path.
· Methods of communication for specific tasks and information sharing should be established early on in the project and agreed upon by all stakeholders. Any deviations from the prescribed methods of communication could result in messages not being received by the intended parties in a timely manner causing delays in the project.
· Your message should be focused and to the point. Keep it short and simple as much as possible. If you are working on multiple projects with the same owner or architect, focus on only one project at a time to avoid confusion. Proofread all written messages before sending them to see if you can edit them down without altering the meaning or leaving out any critical information. Be Professional.

QUANTITATIVE DESCRIPTIONS 
This entails a numerically based description that pertains to attributes and characteristics and numeric variables eg0 how many, how much, how often.  These can be counted and measured and represented in mm, m, sqm, cubic meter, pieces, weight, size, test score, price, etc

QUALITATIVE DESCRIPTIONS 
This entails data that measures types and could be represented by a name, symbol or code and represent categorical variables eg in types/categories.  This is mainly descriptive.
Some exạmples are hardness, malleability, electrical conductivity, photos, documentation, plans, drawings, videos, descriptions, etc
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