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	[bookmark: _Ref396827952]THEORY EXAM INSTRUCTIONS

1. This exam will occur under standard assessment conditions.
1. An oral examination may be allowed under certain circumstances. 
Answers will be documented and FT003 (Oral examination declaration form) must be completed.
2. Participants must provide enough detail in their responses to demonstrate their knowledge and skills.
3. Please fill in the details below, providing your name, signature and date of assessment.
1. Your signature acknowledges that this is your own work.
4. If a participant initially answers a question incorrectly but modifies their response, they must follow the instructions below:
1. If a participant changes their response in writing, they must put their initials next to the written change.
2. If a participant changes their response verbally, this must be noted on the exam paper by the assessor.
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[bookmark: _Ref428791704][bookmark: _Ref527462137]Order the following elements of an agreement from 1 to 4.

	Answer
	Element Number
	Element
	
	
	2
	Acceptance
	

	
	4
	Consideration
	

	
	3
	Intention of legal consequences
	

	
	1
	Offer
	




[bookmark: _Ref428791707]When would an offer be considered to have lapsed?

	Answer
	1. When the time for acceptance expires;
2. If the offer is withdrawn before it is accepted; or
3. After a reasonable time in the circumstances (generally the greater the value of the contract, the longer the life of the offer)

	



[bookmark: _Ref428791708]What happens to the offer if new terms are suggested?

	Answer
	New terms suggested are regarded as a counter offer which can be accepted or rejected

	



[bookmark: _Ref428791713]What does it mean when a contract is supported by ‘valuable consideration’?

	Answer
	1. One party promises to do something in return for a promise from another party
2. Consideration is what each party gives to the other as the agreed price for the other’s promises
3. Usually the consideration is the payment of money

	




[bookmark: _Ref528220703]Identify two (2) parties who may be deemed to not have the capacity to enter into a contract.

	Answer
	persons suffering from a mental disability, intoxicated individuals, senile persons
	



· [bookmark: _Ref423505767][bookmark: _Ref527444202]Outline your understanding of ‘consent’ as it applies to contractual agreements. Identify when ‘apparent consent’ might not actually exist.

	Answer
	1. Consent is an act of reason and deliberation.
2. A person who possesses and exercises sufficient mental capacity to make an intelligent decision demonstrates consent by performing an act recommended by another.
3. Consent is implied in every agreement.

	



[bookmark: _Ref428790918]Identify the building industry regulator in your state and describe its role, particularly with regards to providing advice about contracts.

	Answer
	Building Professional Board

QBCC
	



[bookmark: _Ref495585144]Under what laws are domestic building contracts regulated?

	Answer
	Building Act 1975

Home Building Regulation 2014

	



[bookmark: _Ref495585145]Domestic building contracts must be put in writing once the work exceeds what value?

	Answer
	$3300
	



[bookmark: _Ref495585147][bookmark: _Ref527985213]A commercial building contract must be put in writing before the building work is started if the reasonable cost of the work is more than what amount? Identify the relevant law that imposes this requirement.

	Answer
	

	



[bookmark: _Ref495585148]Contractors must give the owner a signed copy of the entire contract (including any plans and specifications) within how many days after entering the contract?

	Answer
	
	



[bookmark: _Ref423502767]What are the benefits of having a written contract in place between parties?

	Answer
	to ensure that: 
1. Home owners receive the finished product they envisioned
2. Builders get paid and paid on time!

	



[bookmark: _Ref495585603]Match the common building contract clauses and definitions below by writing the appropriate letter next to each number in the centre column.

	Answer
	Clauses
	Answers
	Definition
	
	
	1
	Acceptances
	1 - F
	A
	Provide specific reasons that allow the contract period to be adjusted
	

	
	2
	Cost adjustments
	2 - E
	B
	A provision for which remedies can be sought if breached
	

	
	3
	Extensions of time
	3 - A
	C
	Specifically outlines the tasks to be completed as part of the construction work
	

	
	4
	Payments
	4 - D
	D
	Outlines the requirements for deposits
	

	
	5
	Scope of work
	5 - C
	E
	Address the risk of rise/fall of expenses
	

	
	6
	Term
	6 - B
	F
	Require that the contract be accepted or rejected by a certain date, otherwise the contract will not be binding
	




[bookmark: _Ref428786304]Which of the following are preliminary contracts that a builder could ask a client to sign prior to signing the main contract? Tick all that apply.

	Answer
	Choice
	Possible Answers
	
	
		Contract estimate
	

	
		Contract request
	

	
		Preliminary agreement
	




[bookmark: _Ref424211634]True or False (Tick your response): Clauses within pre-contract agreements may carry over into the contract, so it is important to discuss these with the client and come to an agreement.

	Answer
		True 
	
	
	
		False 
	
	





[bookmark: _Ref428774552]Identify and explain the purpose of four (4) standardised building construction contracts – two (2) residential and two (2) commercial.

	Answer
	Contract name
	Description
	
	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	




[bookmark: _Ref424211517]Identify an appropriate standardised contract that would be suitable for a commercial works job up to $100,000.

	Answer
	Commercial Minor Works Contract
	



[bookmark: _Ref495650885]Identify one (1) standardised residential building contract and explain the maximum value of the work it may be used for.

	Answer
	
	


[bookmark: _Ref495653718]Describe the requirements for each of the topics listed below, with regards to residential contracts priced at $20,000. 

In Queensland, these are outlined in the QBCC Consumer Building Guide, which the consumer must sign before work is undertaken.

	Answer
	Topics
	Definition
	
	
	Builder’s Licence
	
	

	
	Contract price
	the contract must also contain a warning about any provisions that may cause the contract price to change and if the contract price includes any allowances (items or services for which the price is not fixed at the time the contract is signed), these allowances must be stated in the contract schedule

	

	
	Building approvals and inspections
	Building inspections and approvals are the responsibility of a building certifier. Mandatory building inspections may be required at certain stages of construction. You can check the certifier’s licence via QBCC’s Online Licence Search

	

	
	Practical completion and handover
	Building inspections and approvals are the responsibility of a building certifier. Mandatory building inspections may be required at certain stages of construction. You can check the certifier’s licence via QBCC’s Online Licence Search 

	

	
	Implied warranties
	Under the Act, a range of warranties are deemed to be part of all regulated domestic building contracts. The warranty period is six years for structural defects and one year for all other defects. 

	



· [bookmark: _Ref423503323][bookmark: _Ref423598528]Which of the following documents can be referred to as collectively making up a contract? Tick all that apply.

	Answer
	Choice
	Possible Answers
	
	
		Engineer specifications
	

	
		Plans, drawings and specifications
	

	
		Prime Cost Items Schedule
	

	
		Processes for applying for extensions of time
	

	
		Product catalogues
	

	
		Project timelines and schedules
	

	
		Provisional Sums Schedule
	

	
		Rise and fall calculations
	

	
		Site conditions report
	

	
		Soil and sedimentation report
	




[bookmark: _Ref428785642]What is the difference between the Prime Cost Item Schedule and the Provisional Sum Schedule in a contract? Provide an example of each type to help explain your response.

	Answer
	A PC item is:
•        An amount of money included in a contract sum to purchase a specified item such as tiles, taps, doors or bathroom fittings
•        An agreed estimated amount is included at contract signing but the specific products are not selected until a later stage
•        A builder must estimate the cost of such items at or above the lowest amount these items could reasonably cost
For example if a client selects a more expensive door than allowed by the PC item, say a $500 door compared with a $440 PC amount, a variation will be required to cover the additional $60.  If the PC item varies, so will the final contract sum.
A provisional sum is:
•        An amount of money included in contract sum to cover work and/or materials, not detailed when entering the contract
•        Typically builders will include a PS for site work costs
•        The builder is legally required to take reasonable steps to ensure an accurate site works cost estimate but unforeseen events mean that the provisional sum is exceeded which is added to the contract sum
For example a building site may seem sandy and clean with minimal siteworks required, however, there may be large limestone rocks/tree trunks concealed below the surface which only emerge once siteworks commence, causing cost overrun 

	



[bookmark: _Ref428796325]Cost adjustment provisions under a contract address risk by providing mechanisms for adjusting contract payment to reflect changes in costs. What can cost adjustment apply to?

	Answer
	Long term cost and some specific costs e.g labour and materials, currency exchange rates for overseas purchased goods, duties, taxes, shipping etc.
	



[bookmark: _Ref495650899]True or False (Tick your response): Variations can be requested by both the client and the builder.

	Answer
		True 
	
	
	
		False 
	
	




· [bookmark: _Ref423508256][bookmark: _Ref527450478]How should you deal with a client variation request that consequently requires a time extension? How are time extensions addressed within the contract?

	Answer
	When a customer asks for a time extension or ‘variation’ to the contract it requires:
1. A variation in writing
2. You to issue an ‘extension of time’ form – essentially asking the client to grant you an extension of the contract period to allow for delays caused by the variations
3. The specific reasons for an extension of time are set out in the general conditions of the building contract and include reasons such as: inclement weather and delays caused by the owner, such as changes in the scope of works
4. You should be familiar with the General contract conditions to you know what time extensions you are entitled to over the contract period


	




[bookmark: _Ref495652895]Name the Fair Trade legislation that applies in your state and identify which persons/bodies it applies to.

	Answer
	The Competition and Consumer ACT 2010

Fair Trading Act 1987 (NSW)
	



[bookmark: _Ref495653465]Under the National Consumer Credit Code, before entering into a credit contract, what must the credit provider do?

	Answer
	· Make reasonable inquiries about why you want to borrow the money
· Make reasonable inquiries about your financial situation
· Take reasonable steps to verify your financial situation
· Assess whether you can meet the financial obligations of the credit contract (and whether it will meet your needs)
· Determine that the credit contract is ‘not unsuitable’ for you

	



[bookmark: _Ref428776673]What does the ‘cooling off’ period refer to when undertaking domestic building work with a total contract price of $20,000 or more?

	Answer
	You may withdraw from the contract within five business days of receiving copies of the signed contract (including any plans and specifications) and this guide. However, there are costs for home owners in withdrawing (generally $100 plus any out-of-pocket expenses reasonably incurred by the contractor up to the time of withdrawal). You must also advise the contractor in writing 

	




[bookmark: _Ref428779587]What are the maximum deposits recommended for a residential building project?

	Answer
	The QBCC Act sets out maximum deposit percentages that must not be exceeded. 
If the contract for domestic building work is priced at $20,000 or more, the maximum deposit is 5%. 
If the contract price is more than $3,300 and 
less than $20,000, the deposit must not exceed 10%.
	



[bookmark: _Ref428794433]Throughout the building schedule, progress payments are made when each new stage is ready to commence. 

Identify the recommended stages and percentages for these progress payments on a typical new residential housing building project.

	Answer
		  Stage
	% of total contract

	  Deposit
	5%

	  Base stage
	15%

	  Frame stage
	20%

	  Enclosed stage
	25%

	  Fixing stage
	20%

	  Practical  completion
	15%



	



· [bookmark: _Ref423508227]You have been engaged by a client to construct their residential dwelling for $550,000. Your client is pressuring you to accept a $70,000 deposit to get priority on their construction. Should you accept the deposit? Explain your response.

	Answer
	Yes. It is more than 5% as required.
	

[bookmark: _Ref423515882][bookmark: _Ref423515982]
· [bookmark: _Ref423504803]Explain the following types of contractual breach and identify the consequences for the contractual arrangement due to each type of breach.

	Answer
	Breach
	Explanation
	
	
	Breach of condition under contract
	If a condition is breached, the aggrieved party can elect to discharge the contract and sue for damages

	

	
	Breach of warranty under contract
	If a warranty is breached, the aggrieved party cannot elect to terminate or discharge the contract – they may only seek damages
	




[bookmark: _Ref428793813]What does repudiation of a contract mean?

	Answer
	Repudiation occurs when a party to a contract is unwilling to perform their contractual obligations – through acknowledgement or their actions are totally inconsistent with their obligations under the contract.
Where a party is unwilling to perform under the agreement (i.e. for reasons other than poor performance), this may be deemed a termination of ‘convenience’
Repudiation does not automatically bring a contract to an end. The injured party can elect to either continue with the contract or accept the repudiation and move to terminate the contract. 
However, the ‘injured’ party must act with caution – because if the situation is not deemed to be a repudiation, by acting the terminate the contract the ‘injured’ party may themselves be repudiating the contract and could be liable to pay damages.

	



[bookmark: _Ref528068459]True or False (Tick your response): In the event of repudiation, the injured party has two options:
5. Continue with the contract
6. Accept the repudiation and move to terminate the contract

	Answer
		True
	
	
	
		False
	
	




[bookmark: _Ref528068460]Why should you exercise caution, even if you are sure that the other party has repudiated the contract?

	Answer
	the ‘injured’ party must act with caution – because if the situation is not deemed to be a repudiation, by acting the terminate the contract the ‘injured’ party may themselves be repudiating the contract and could be liable to pay damages.
	


[bookmark: _Ref428794305]What does ‘abandonment of contract’ mean?

	Answer
	Both parties have conducted themselves in such a way that the original construct is not longer valid. Both parties may mutually agree to do this, or it can become part of a claim. 

Another type of abandonment is where a contractor fails to perform the work on a project by either not starting the project in a reasonable amount of time, or not completing the work, or failing to resume work in a reasonable amount of time. Abandonment of a construction project without legal excuse is a cause for disciplinary action.


	



[bookmark: _Ref428793803]A contract can be terminated for ‘cause’ or for ‘convenience’. 
Explain these two terms.

	Answer
	A termination for cause occurs when one party stops work because of a deficiency in performance by the other party. Because the contract is terminated as a result of a party's own poor performance, the law typically provides the terminated party with little recourse in the event of a termination for cause. 

A termination for convenience, occurs when the owner stops work for reasons other than a deficiency in performance by the contractor. Because a termination for convenience is not the result of poor performance, the law may provide the aggrieved contractor with significant rights against the breaching owner.
 

	



[bookmark: _Ref495653458]Yes or No (Tick your response): Referring to Section 25 of Schedule 2 of the Competition and Consumer Act 2010 (Cth), would a contract be unfair if it contains a term that permits the builder, but not the client, to terminate the contract?

	Answer
		Yes
	
	
	
		No
	
	



[bookmark: _Ref428795233]If time is not of the essence for contract completion and one party fails to perform on time, the other party may terminate the contract after serving notice – specifying a time for performance on the first party. What are the requirements of a valid notice to complete?

	Answer
	· What must occur to perform the contract
· A reasonable time in which the contract must be completed
· A statement of the consequences of not performing in accordance with the notice

	



[bookmark: _Ref528148821]True or False (Tick your response): Where the notice given (as per Q39. ) is deemed invalid, the innocent party must either serve another notice or prove repudiation by the defaulting party, in order to terminate the contract.

	Answer
		True
	
	
	
		False
	
	




[bookmark: _Ref428781925][bookmark: _Ref528152060]When is the client owner required to pay the final contract payment? How might this be affected by defects and omissions?

	Answer
	At the point of practical completion that payment of the final progress claim becomes due. 

A building contract usually defines practical completion as when all works are completed except for any defects or omissions which do not prevent the home from being used for its intended purpose, that is: if the unfinished items prevent the home from being “lived in” then practical completion could be deemed not to have occurred.

	


[bookmark: _Ref428794091]Explain the concept ‘conditions for completion at the cost of the contractor’.

	Answer
	The Contractor must make good defects or omissions in the work under this Contract which become apparent within 6 months of the Date of Practical Completion.
If there are any such defects or omissions, the Owner must give the Contractor written notice to make good such defects or omissions within the 6 month period and must give the Contractor reasonable access to the Site  for that purpose.
Subject to reasonable access being provided, the Contractor must within 28 calendar days of the notice being given rectify any defects notified to the Contractor during usual business hours.

	



[bookmark: _Ref495653464]Describe what must be stated in a ‘warranty against defects’ about the person who gives the warranty [as per Section 90 of the Competition and Consumer Regulations 2010 (Cth)].

	Answer
	Our goods and services come with guarantees that cannot be excluded under the Australian Consumer Law. For major failures with the service, you are entitled:
1. to cancel your service contract with us; and
2. to a refund for the unused portion, or to compensation for its reduced value.
​You are also entitled to choose a refund or replacement for major failures with goods. If a failure with the goods or a service does not amount to a major failure, you are entitled to have the failure rectified in a reasonable time. If this is not done you are entitled to a refund for the goods and to cancel the contract for the service and obtain a refund of any unused portion. You are also entitled to be compensated for any other reasonably foreseeable loss or damage from a failure in the goods or service’.

	



[bookmark: _Ref428795566]Name one (1) person you should consult if you are considering ousting a contractor from a building site.

	Answer
	Contract and/or Legal person
	



[bookmark: _Ref428795533]What document should you refer to if you are considering ousting a contractor from a building site?

	Answer
	Contract
	




[bookmark: _Ref428776477]How should you handle a customer complaint?

	Answer
	1. Deal with the complaint immediately 
2. Stay calm
3. Identify the problem
4. Decide what can be done 
5. Arrange a second opinion to confirm your view
6. Keep records
7. Fix the problem

	



[bookmark: _Ref428780523]How do you reduce the risk of dispute?

	Answer
	· Have a clear procedure for handling customer complaints including negotiating face-to-face in a calm and professional manner. Your documented customer complaints procedure needs to be accessible and easy to understand by yourself and employees. You need to practice the procedure with your staff so they feel comfortable when applying it. Having well-trained staff can be the difference between inflaming or soothing a situation. 
· 
· Keep a record of all promises, agreements and undertakings you have with your customers. Clear, documented communication means you can refer back to it as a source of truth and avoid misunderstandings.
· 
· Ask the customer if they can provide documentary evidence to help you verify the facts. Make sure the documented procedures in your business include the process for returning products. Your business will be bound by the Consumer Law, but it's also important to develop your own internal procedures, to make returning goods more efficient. This could mean authorising more staff to approve returns, documenting returns in a designated place or educating staff on consumer rights. If your customers have a poor experience trying to return a product, or they are treated badly by your staff, they are unlikely to return, so it's important to get it right. 
· 
· Understand your legal obligations. Ensure that your business complies with the relevant laws and regulations with regards to products, pricing, refunds and warranties. 
· 
· Listen to your customers (put yourself in their shoes) and make a note of feedback received. Taking the time to follow up on all the feedback you receive is another great way to improve your customer service. Your customers will appreciate it if they can see you have acted on their feedback, or addressed it in some way. 

	



[bookmark: _Ref428780789]What is the process for dispute resolution?

	Answer
	Arbitration is a process in which the parties to a dispute present arguments and evidence to a dispute resolution practitioner (the arbitrator) who makes a determination. The process is private and, subject to the parties’ agreement, can be confidential. Arbitration offers a flexible and efficient means of resolving disputes both domestically and internationally. The decision of the arbitral tribunal is final and binding. The award is enforceable.
	


· [bookmark: _Ref423599342]During your build the client has emailed you at 7:00pm to say they have been to the premises and noticed the installed bath in the bathroom is the wrong style.

You check the contract and the white goods and chattels list selected by the client. You cross check this with the specifications and your materials order and the receivable order sheets. You establish that the bath, as per these details, is correct and there has been no mistake on your part.

Draft a detailed response email to your client alerting them to the pertinent parts of the contract and specification, cross-referencing the details in regard to this item and its installation.

	Answer
	Hi XXX,

Thank you for your email.

I’ve had a look at the bath and carefully checked them as per order and design stated in the contract, and I think it was installed correctly. I have also checked the order and delivery documents for the bath and its specification was correct as it was communicated with you and approved.

Would you like to meet on site to discuss this matter for my better understanding, as might misunderstood your concern? Please let me know your best available time if you’re agree.

Kind Regards,
Sambara
	


[bookmark: _Ref428787470]Where would you find any possible penalties associated with a build?

	Answer
	contract
	



[bookmark: _Ref528221530]Explain the process for obtaining the final inspection certificate. 
Explain how such documentation is to be stored/lodged.

	Answer
	The final certificate is certification by the contract administrator that a construction contract has been fully completed. It is issued at the end of the defects liability period and has the effect of releasing all remaining money due to the contractor, including any remaining retention. The value of the final certificate will be based on the final account agreed by the cost consultant and the contractor. This means that all patent defects must have been remedied, all adjustments to the contract sum must have been agreed and all claims settled. 
Where proceedings have been commenced in relation to a dispute, the conclusiveness of the final certificate is subject to the findings of those proceedings. In addition, the final certificate itself can be disputed (usually within 28 days). Adjudication, arbitration or other proceedings may then be necessary to resolve the dispute. The final certificate is then only conclusive in relation to matters that are not disputed. 
One item you will receive prior to practical completion, is the Building Code Assessment Summary (which is similar to a Certificate of Classification) from the Building Certifier which grants the right of occupancy to the building owners/users. 
The project sponsor and building owner(s) receive a copy of this document, which must be kept available for inspection.

[bookmark: _GoBack]
	


· [bookmark: _Ref423598913]Select and prepare an appropriate standardised contract for the client in the scenario below.

Mr. and Mrs. Cousins intend to engage your company Resilient Homes Pty Ltd (License 141526) in order to build a new low-rise residential dwelling as their future retirement property. Mid-term of this build the clients intend putting their current home on the real estate market for sale.

Additional details:
6. The land has been secured and paid for by the Clients.
6. Proposed contract amount is $580,000.00 plus $85,000 for a kidney shaped 9m x 6m in-ground swimming pool, landscaping, gardens and lawns.
6. Mr. and Mrs. Cousins have finance approval from the Commonwealth Bank for $390,000.00 and the balance in cash. You have received written assurance from the Clients finance company and bank that their finances for the build are fully secured. 
6. Mr. and Mrs. Cousins want to pay you $75,000.00 upon signing of the contract to get their build at the top of your priority list. 
6. The residential dwelling will be a low set single skin masonry structure with hip and valley roof using glazed clay tiles, contrast metal fascia and gutters and colour/rendered finish on a 1000m² level block upon which there are three large standing hardwood trees which will need to be fully removed.
6. The Clients want the largest tree wood chipped and the chipped bark retained on site for the future gardens and landscaping.
6. Mr. and Mrs. Cousins operate an aluminium window supply company and have advised they will supply all the windows and shower glass for the build. 
6. The dwelling has four bedrooms with built-ins. The master bedroom has ensuite with toilet, spa bath and double shower and walk-in robe and dressing area. There is an office, gourmet kitchen with stone bench tops and butler’s pantry, media room, separate open plan dining adjacent to the kitchen plus slate tiled outdoor entertaining area adjacent to the pool, two living areas (formal and informal), two bedrooms share a bathroom with bath, shower, double vanity and toilet and the guest bedroom is ensuited with shower only, toilet and single vanity, there is a powder room (toilet and vanity only), three car garage (one double and one single) and a store/workshop room at the rear of the double bay garage. A slab is to be put down in the back corner of the allotment for a 5m x 3m garden shed.
6. The council approved building plans have been provided by Mr. and Mrs. Cousins these do not include the garden shed slab.
6. The construction period excluding inclement weather and possible delays is 23 weeks
6. Provisional sums are required for the wet areas, alfresco area and living area tiling. (Only the bedrooms are carpeted).
6. Prime costs are required for the solar hot water system and ducted air conditioning
6. Provide fictitious details for all other sections of the contract.
6. 18 solar panels are to be installed on the roof


	Answer
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