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Application

This unit describes the skills and knowledge required to identify and comply with all regulations affecting the business.  

It applies to individuals operating a small business who use analytical skills to interpret legislation and regulations and develop procedures to manage compliance.

No licensing, legislative or certification requirements apply to this unit at the time of publication.

Unit Sector

Management and Leadership – Small and Micro Business

[bookmark: _Toc329018037]

[bookmark: _Toc329018038]Performance Criteria
	Element
Elements describe the essential outcomes.
	Performance Criteria
Performance criteria describe the performance needed to demonstrate achievement of the element.


	1. Identify and implement business legal requirements
	1.1 Identify and research possible options for the business legal structure using appropriate sources
1.2 Determine legislation and regulatory requirements affecting operations of the business under its chosen structure
1.3 Develop and implement procedures to ensure full compliance with relevant legislation and regulatory requirements


	2. Comply with legislation, codes and regulatory requirements
	2.1 Establish systems to ensure legal rights and responsibilities of the business are identified and the business is adequately protected, specifically in relation to work health and safety (WHS), business registration and environmental requirements
2.2 Identify taxation principles and requirements relevant to the business, and follow procedures to ensure compliance
2.3 Identify and carefully maintain legal documents and maintain and update relevant records to ensure their ongoing security and accessibility
2.4 Monitor provision of products and services of the business to protect legal rights and to comply with legal responsibilities
2.5 Conduct investigations to identify areas of non-compliance with legal and regulatory requirements, and take corrective action where necessary


	3. Negotiate and arrange contracts
	3.1 Seek legal advice on contractual rights and obligations, if required, to clarify business liabilities
3.2 Investigate and assess potential products or services to determine procurement rights and ensure protection of business interests where applicable
3.3 Negotiate and secure contractual procurement rights for goods and services including contracts with relevant people, as required, in accordance with the business plan
3.4 Identify options for leasing or ownership of business premises and complete contractual arrangements in accordance with the business plan
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This section describes language, literacy, numeracy and employment skills incorporated in the performance criteria that are required for competent performance.

[bookmark: _Toc329018040]
	Skill
	Performance
Criteria

	Description

	Reading


	1.1-1.3, 2.1-2.4, 3.2-3.5
	· Identifies, analyses and evaluates a range of complex text to determine legislative, regulatory and related business requirements


	[bookmark: _GoBack]Writing
	1.3, 2.1, 2.3, 2.5, 3.1, 3.3, 3.5
	· Prepares written reports and workplace documentation that communicate complex information clearly and effectively


	Oral Communication
	2.5, 3.1, 3.3
	· Uses specific and relevant language to clearly articulate legal issues, and uses questioning and listening techniques to clarify solutions
· Participates in verbal negotiations using language suitable to audience


	Numeracy
	2.2, 2.5, 3.3, 3.4
	· Reviews, analyses, compares and contrasts numerical data which may be embedded in documents
· Calculates business insurance costs and compares costing options


	Navigate the world of work
	1.2, 1.3, 2.1
	· Monitors adherence to organisational policies and legislative responsibilities and considers own role in terms of its contribution to broader goals of work environment


	Interact with others
	3.1, 3.3
	· Plays a lead role in situations requiring effective collaboration, demonstrating high-level influencing skills, focusing and shaping awareness, and engaging and motivating others


	Get the work done
	1.1-1.3, 2.1
	· Plans, organises and implements tasks required to determine legal and risk management requirements
· Implements actions as per plan, making adjustments if necessary and addressing unexpected issues
· Understands importance of secure information in relation to own work and takes personal responsibility for identifying and managing risk factors
· Makes a range of critical and non-critical decisions in complex situations, taking a range of factors into account
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Performance Evidence

Evidence of the ability to:
· Demonstrate a systematic approach to identifying, managing and meeting legal and business requirements, specifically in regard to WHS, business registration and environmental requirements
· Ensure compliance, by:
· following taxation principles
· updating and maintaining legal documents
· investigating areas of non-compliance
· monitoring provision of products and services
· taking corrective action where necessary
· Negotiate and arrange contracts, including:
· seeking legal advice
· investigating procurement rights
· identifying options of leasing or ownership of business premises.
· Identify, assess and treat risks specific to the business including
· prioritising risks with highest probability of occurrence and greatest negative impact on the business
· identifying insurance requirements

Knowledge Evidence

To complete the unit requirements safely and effectively, the individual must:
· Outline business registration and licensing requirements
· Identify commonwealth, state/territory and local government legislative requirements relating to business operation
· Explain creation and termination of relevant legal contracts
· Summarise relevant cultural differences and legal implications
· Describe legal rights and obligations of alternative ownership structures
· Outline necessary record keeping to meet minimum legal and taxation requirements
· Summarise relevant consumer legislation and industry codes of practice
· Outline the key steps in the risk management process
· Explain relevant insurance requirements and products

Assessment Conditions

Assessment must be conducted in a safe environment where evidence gathered demonstrates consistent performance of typical activities experienced in the Management and Leadership – Small and Micro Business field of work and include access to:

· Office equipment and resources for analysis of data
· Business technology including internet access
· Specialist software for analysis of data
· Relevant legislation, regulations, standards and codes
· Relevant workplace documentation and resources
· Case studies, or where possible, real situations 
· Interaction with others.

Assessors of this unit must satisfy the requirements for assessors in applicable vocational education and training legislation, frameworks and/or standards.

Links

[bookmark: _Toc415154322]Companion volumes available from the IBSA website: http://www.ibsa.org.au/companion_volumes - http://companion_volumes.vetnet.education.gov.au/Pages/TrainingPackage.aspx?pid=13


[bookmark: _Toc449003000]Housekeeping Items
Your trainer will inform you of the following:
Where the toilets and fire exits are located, what the emergency procedures are and where the breakout and refreshment areas are.
Any rules, for example asking that all mobile phones are set to silent and of any security issues they need to be aware of. 
What times the breaks will be held and what the smoking policy is.
That this is an interactive course and you should ask questions.
That to get the most out of this workshop, we must all work together, listen to each other, explore new ideas, and make mistakes. After all, that’s how we learn.
Ground rules for participation:
Smile
Support and encourage other participants
When someone is contributing everyone else is quiet
Be patient with others who may not be grasping the ideas
Be on time
Focus discussion on the topic
Speak to the trainer if you have any concerns
[bookmark: _Toc326743762][bookmark: _Toc328654778][bookmark: _Toc330386597][bookmark: _Toc415154323][bookmark: _Toc449003001]Objectives
Discover how to identify and implement business legal requirements
Know how to comply with legislation, codes and regulatory requirements
Learn how to negotiate and arrange contracts
Identify how to identify and treat business risks
Gain skills and knowledge required for this unit 
 


[bookmark: _Toc449003002]1. Identify and implement business legal requirements

1.1 	Identify and research possible options for the business legal structure using appropriate 	sources
1.2 	Determine legislation and regulatory requirements affecting operations of the business 	under its chosen structure
1.3 	Develop and implement procedures to ensure full compliance with relevant legislation and 	regulatory requirements
[image: ]


[bookmark: _Toc449003003]1.1 – Identify and research possible options for the business legal structure using appropriate sources 
[bookmark: _Toc449003004]Business legal structure
Small businesses will have various legislation, codes and regulations they must comply with. This unit will help you to identify and meet them. 
Options for the business legal structures may include:
Company
Cooperative
Corporation
Government owned enterprise
Partnership
Profit or not-for-profit legal structure
[image: ]Sole trader
Trust.
Options for the business legal structure may be influenced by: 
Confidentiality
Contractual requirements
Family/community/cultural expectations
Ownership transfer
Partnership considerations
Preferences of owners/stakeholders
Protection of stakeholders and assets
Requirements of financial backers
Superannuation
Taxation.
You can get information may include:
Business advisers
Financial planners
Government agencies
Industry/trade associations
Mentors
Professional advisers, such as solicitors and accountants.
Choosing the best legal structure for your business
In the first instance, this question and its appropriate answer would be sought through the examples given of the appropriate advisors and qualified experts to provide such advice.
These may include:
Business advisers
Financial planners
Government agencies
Industry/trade associations
Mentors
Professional advisers (e.g. lawyers, accountants).
A lawyer would likely be the first person to seek advice on a suitable structure, as any option would be controlled and obligated by the laws of the state or country.
The legal structure that you choose for your business affects the ownership, tax structure, risks and future of that business. 
[image: ]Choosing the right legal structure that suits your proposed organisation’s needs may include several key decision making factors:
Protect you from risks that you can avoid 
Help you to minimise your taxation liability 
Save you time and minimise paperwork and reporting 
Help you to avoid government regulation and unnecessary red tape.
If you choose the wrong legal structure, you may end up paying more tax than you need to and being swamped with paperwork and government fees.
Types of business structures include: 
Company
Cooperative
Corporation
Government owned enterprise
Partnership
Profit or not-for-profit legal structure
Sole trader
Trust.
A business can be legally structured in several ways. The legal structure in which a business operates depends on many variables including the number and relationship of the people involved in the business, the length of time the business is planning to run and the expected income from the business or the activities of the business itself.
 The three most common legal structures are sole trader, partnership and proprietary Limited company.
You could also operate your business using a trust structure. A trust is an obligation imposed on a person to hold property or income for the benefit of others. These others are known as beneficiaries.
Sole trader
[image: ]This is an individual who runs the business without partners or a company structure. This is the easiest and cheapest way of structuring a business. The sole trader has full control of the business, including ownership of all profits and responsibility of all debts. 
Partnership
This involves two or more co-owners participating together in a business. A partnership requires an intention to share profits and an understanding that partners act on behalf of each other in the business. Therefore a decision made by one partner automatically makes the other partner responsible as well. Partners in a partnership are collectively responsible for all business debts and profits, and also have full control of the business. 
Note that sole traders and partnerships should consider insuring against unexpected debt. 
Proprietary Limited Company
This is a more complex form of business structure. It must be established under the Corporations Law which states that Company Directors have certain legal obligations which must be met. A business with a proprietary limited company structure is considered as a separate entity from the business person running it so it has different profit distribution, taxation and legal responsibilities than a sole trader or partnership.
There are advantages and disadvantages to each of these structures. 
To make the best choice, it is recommended that you:
Consult legal advice 
Consult your accountant
Consider your personal situation and the nature and objectives of your intended business venture.
Some issues that you should discuss with your advisors include: 
The differences between costs and risks. Find out which structure will best suit your needs and budgets
The broad range of skills and personal abilities required to run a business. Do you have enough knowledge, determination and experience to succeed by yourself? If not, will this affect how you structure your business entity? 
If you need a partner to share the costs and risks of operating your business, have you considered how much money they should invest in the business and whether they have the right kind of experience that you need? 
If you intend trading as a partnership, you need a partnership agreement that makes sure that each partner has a clear understanding of their rights and responsibilities
All business names need to be registered
Register for an ABN (Australian Business Number) with the Australian Tax Office
If you decide to register and operate as a Proprietary Limited Company, you must understand your responsibilities and duties as a company director.
	Type
	Advantages
	Disadvantages

	Sole Trade
	· Easy to set up 
· Inexpensive 
· Independence 
· Few government regulations 
· All profits to sole trader 
· Easy to close 
· Total privacy 
· Non-disclosure of profits to public
	· Unlimited liability 
· Few tax concessions 
· Possible lack of capital 
· Possible limit of expertise 
· Lack of continuity 
· Reliant on one person only 
· Affected by sickness, holidays, retirement, deaths

	Proprietary Limited Company
	· Limited liability 
· Separate legal entity 
· Organised control 
· Shares transferable 
· Possible tax advantages 
· Ability to control authority of shareholders through type of shares issued
	· Government regulations 
· Annual returns to ASIC
· Possible taxation disadvantages 
· Responsibilities of directors 
· Charter restrictions 
· Public Disclosure
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[bookmark: _Toc449003006]1.2 – Determine legislation and regulatory requirements affecting operations of the business under its chosen structure
[bookmark: _Toc449003007]Legislation and regulatory requirements
A brief summary of roles and responsibilities of Company Directors, should the chosen entity be a Company Limited by Guarantee.
Australian Institute of Company Directors
[image: ]Directors govern companies on behalf of the shareholder who elect them. All directors must comply with basic legal requirements under the Corporations Act 2001, which specifies four main duties for directors with a number of other areas of key responsibility under this legislation, as well as the consequences of breaking the law.
Chairman
The chair acts as an important link between the board and the CEO/company. The role of the chair is not defined in the Corporations Act 2001. Thus many functions of the chair are customary rather than formalised by law. Organisations usually define the role and responsibilities of the chairman both inside and outside the boardroom.
The Board
Every company must have at least one director and public companies must have at least three directors. Collectively, the directors are known as the Board of Directors and the Board of Directors acts on behalf of shareholders in supervising the company. The board should have the appropriate mix of skills to function effectively.
Non-Executive Directors
A non-executive director is a one who is not employed by the organisation in an executive capacity. All directors, whether executive or non-executive, must comply with basic legal requirements under the Corporations Act 2001. The non-executive director can add value to the board.
Executive Directors
Executive Directors are employees of the company as well as being a member of the Board. On top of their full time executive position, they are appointed by the Board. At law they have the same duties and responsibilities as other Directors.
Board Committees
The boards of larger organisations often establish committees of directors to deal with complex or specialised issues and to use directors’ time more efficiently. Committees make recommendations for action to the full board, which retains collective responsibility for decision making. Some committees include audit, remuneration and nomination committees as well as some legal advice committees.
Company Secretary
Company secretaries traditionally have had the role of administering the affairs of the company and the business of the board. This role has now expanded to include an involvement with corporate governance policies and practices within the company. Secretaries have specific duties under the Corporations Act as well as typical company duties.
Legislation and regulation
Directors are subject to statutory and common law duties. Some of these key duties include: 
Duty of care and diligence – Directors have a duty to exercise their powers with a degree of care and diligence of a reasonable person in a like position in a similar company. In this respect, when a director makes a business decision, he or she is taken to have discharged their duty of care and diligence if: 
the decision is made in good faith and for a proper purpose
they do not have a significant personal interest in the decision
they have informed themselves about the subject matter of the decision
they believe that the decision is in the best interests of the company
Improper use of information – A person who obtains information because he or she is, or has been, a director, officer or employee of a company is prohibited from improperly using that information to gain an advantage for themselves or someone else or to cause detriment to the company
Duty to prevent insolvent trading – Directors have a duty to prevent a company incurring a debt while it is insolvent
Duty to act in good faith – A director has a duty to exercise his or her powers and discharge his or her duties in good faith in the best interests of the company
Improper use of position – A director, secretary, officer or employee of a company cannot improperly use his or her position to gain an advantage for themselves or someone else, or cause detriment to the company.
[image: ]Local, state/territory, commonwealth and international legislation, regulations and codes of practice that affect business operations may include:
Relevant acts and regulations
Industry and WHS codes of practice
Business registrations and licences
Planning and other permissions
Environmental legislation
Industrial law, agency law, property law, consumer legislation and standards, torts law and duty of care
Equal employment opportunity (EEO) and anti-discrimination legislation, anti-competition regulations.
The main sources of the law that may affect you are:
Common law developed from court cases
Legislation or statute law
Statutory rules, regulations and by-laws.
[bookmark: _Toc449003008]Regulations affecting companies
Australian Taxation Office
[image: ]The Australian Business Register (ABR) allows you to apply for an Australian business number (ABN) and other tax registrations such as:
A tax file number
Goods and services tax
Luxury car tax
Wine equalisation tax
Fuel tax credits
Pay as you go withholding
Fringe benefits tax.
The type of company, its structure and its activities will determine some of the suggested legislative and regulatory requirements.
Some companies will need environmental legislation or WHS codes of practice in more detail than other companies or sole traders who may not have their activities impacted.
Nearly all companies will need to either have explained by their advisors or understood by the company directors such things as:
Relevant Acts and regulations, whatever they may be depending on the company’s business model
Codes of practice
Licences.
The Australian Codes of Practice Database provides information about codes of practice, standards and design rules that may be required to operate your business. The database provides information on codes that are referenced by legislation.
For example, the many and varied industries that would be applicable under the Codes of Practice and Licenses include:
Accommodation Cafes & Restaurants
[image: ]Agriculture
Building & Construction
Communication Services
Culture
Education & Training
Electricity Gas & Water Supply
Fishing
Government Administration & Defence
Health & Community Services
Manufacturing & Processing
Mining
Personal & Other Services
Property & Business Services
Retail
Tourism & Recreation
Transport & Storage
Wholesale
Common to All Industries.
Copyright
The owner of a physical item does not necessarily own copyright. For example, a gallery or museum does not necessarily own copyright in items in its collection.
The Copyright Act does not allow you to use material without permission if you can’t contact the copyright owner. If you use the material without permission, you will infringe copyright, unless an exception to infringement applies.
 If copyright is owned by an individual who has died, ownership may have passed to someone else, usually the copyright owner’s spouse or children. If a company owned copyright and it has now gone out of business, its assets, which include copyrights, may have been distributed elsewhere.
As well as clearing copyright, you need to ensure you do not infringe the creator’s moral rights.
Consumer legislation 
The Australian Competition and Consumer Commission is an independent Australian Government statutory authority. It was formed in 1995 to administer the Trade Practices Act 1974 and the Prices Surveillance Act 1983. The ACCC promotes competition and fair trade in the market place to benefit consumers, business and the community. It also regulates national infrastructure services. Its primary responsibility is to ensure that individuals and businesses comply with the Commonwealth competition, fair trading and consumer protection laws. In fair trading and consumer protection its role complements that of the state and territory consumer affairs agencies which administer the mirror legislation of their jurisdictions, and the Competition and Consumer Policy Division of the Commonwealth Treasury.
Duty of care
Under the Work Health and Safety Acts, all employers owe a duty of care to all people at the workplace including those people who are not employees. This duty encompasses the welfare of employees.
Where that duty is breached and damages (or loss) flow from that breach, the person to whom the duty is owed may bring a civil claim based on negligence.
There are a number of examples where the concept of negligence through a breach of duty of care may include:
Slipping, tripping and falling
Falling objects
Collapse of infrastructure
Food poisoning
Excessive noise or heat
Defective products
Negligent statements.
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[bookmark: _Toc449003010]1.3 – Develop and implement procedures to ensure full compliance with relevant legislation and regulatory requirements
[bookmark: _Toc449003011]Compliance with relevant legislation
To comply with general reporting and submitting regulatory returns and documents, you should:
Maintain a register of its members
Keep a record of all directors and members
Record all meeting minutes and resolutions
Appoint a registered company auditor within one month of the company’s registration
Keep proper financial records
Prepare and have audited and lodge financial statements and reports after the end of every financial year; this requirement does not apply to some companies that are limited by guarantee
Send to company members a copy of the financial statements and reports, unless the member has a standing arrangement with the company not to receive them 
[image: ]Hold an annual general meeting once every calendar year within five months after the end of its financial year
Receive and review an annual company statement and pay an annual review fee; a charitable or not-for-profit company may be eligible for a reduced annual review fee if it meets the criteria under the definition of ‘special purpose company’ 
Lodge notices whenever changes to its officeholders, office addresses, constitution and its name occur within the specified timeframes as determined by the Corporations Act. 
Financial reporting
Financial reporting for companies, registered schemes and disclosing entities in Australia are governed by the Corporations Act 2001.
Financial reports which have been prepared in accordance with the law help maintain and promote confidence and integrity in Australia’s capital markets.
The ASIC runs a financial reporting surveillance program with the aim of improving the quality of financial reporting. The ASIC regularly reviews the annual and interim financial reports of selected listed companies and other significant public interest entities to monitor compliance with the Corporations Act and Australian Accounting Standards. 
When a company fails to lodge documents, ASIC may issue a penalty notice to the company secretary. 
Where the document is not lodged after a penalty notice has been issued, ASIC will prosecute the secretary. 
Procedures to ensure full compliance
There are many different models of corporate governance procedures. They differ according to the variety of business and areas in which they operate.
	Reporting procedure example 

	Section 1 – Introduction 
· Context
· Purpose
· Scope

	Section 2 -Policy
· Principles

	Section 3 – Procedure
· Process Map

	Section 4 – Reference And Supporting Information
· Definitions
· Supporting documentation
· Policy performance indicators
· Acknowledgement of external sources

	Section 5 – Governance
· Related external references
· Responsibility	
· Change history





[bookmark: _Toc449003012]Activity 1C
[image: ]






[bookmark: _Toc449003013]2. Comply with legislation, codes and regulatory requirements

2.1 	Establish systems to ensure legal rights and responsibilities of the business are identified 	and the business is adequately protected, specifically in relation to work health and 	safety (WHS), business registration and environmental requirements
2.2 	Identify taxation principles and requirements relevant to the business, and follow procedures to ensure compliance
2.3 	Identify and carefully maintain legal documents and maintain and update relevant records to 	ensure their ongoing security and accessibility
2.4 	Monitor provision of products and services of the business to protect legal rights and to 	comply with legal responsibilities
2.5 	Conduct investigations to identify areas of non-compliance with legal and regulatory 	requirements, and take corrective action where necessary
[image: ]


[bookmark: _Toc449003014]2.1 – Establish systems to ensure legal rights and responsibilities of the business are identified and the business is adequately protected, specifically in relation to work health and safety (WHS), business registration and environmental requirements
[bookmark: _Toc449003015]Legal rights and responsibilities
Legal rights and responsibilities may include:
Culturally appropriate processes and protocols
Marketing the business in accordance with consumer legislation
Obligations imposed by choice of business structure
Operating the business with a duty of care (law of torts).
Work health and safety (WHS) requirements may include:
Complying with relevant WHS codes of practice
Establishing and maintaining a system for managing WHS
Establishing hazard management arrangements to assess and control the risks associated with workplace hazards including development of written safe operating procedures
Establishing WHS record-keeping arrangements in accordance with regulatory requirements
WHS duty of care responsibilities
Registering with state/territory workers compensation authority if applicable.
Establishing systems to ensure the legal rights and responsibilities of the business would require those people tasked with that responsibility to implement systems for:
[image: ]Recording
Accounting
Data storage and retrieval
Auditing
Reporting.


[image: ]Office systems would likely include:
Computer systems
Software 
Qualified operators
Updates to legislation and maintain currency.
A good ‘system’ includes a group of interacting, interrelated, or interdependent elements forming a complex whole. Systems that would operate through a computer software program must be monitored by a responsible officer, e.g., CEO, MD or Director.
ASIC must be notified of changes to the structure of a company or its officers, within certain time limits of the changes occurring. If you fail to notify ASIC within the applicable timeframe, you may face fines and penalties. ASIC has standard forms by which to notify it of any changes. These forms can be obtained from ASIC website at www.asic.gov.au 
All companies are required to submit annual statements to ASIC. Every company has an annual review date, usually the anniversary of the company’s registration date. Soon after the annual review date each year, the company will be issued an annual statement by ASIC and an invoice statement for the company’s annual review fee. The statement must be reviewed and the review fee paid by the due date. 
Company register
Companies are required to maintain a number of books, registers, accounts and records. These records must be kept for seven years and be available for inspection by any authorised person within certain time limits. 
Display of company’s details 
If a company’s ABN is not used in its name, the company must write with its name the expression "Australian Company Number" or "ACN" followed by the company’s ACN. Alternatively, if the last 9 digits of the company’s ABN are the same as its ACN, then the company can include the expression "Australian Business Number" or "ABN" followed by the company’s ABN. Companies must display their name and ACN or ABN on the common seal and every other seal of the company, every public document and every eligible negotiable instrument (e.g. cheques) issued by the company and all other documents required by ASIC. 
Privacy responsibilities
The Privacy Act 1988 governs how businesses may use people’s personal information that they hold or have collected in the course of their business. The Act contains some very strict restrictions on what can and cannot be done with people’s personal information and severe penalties if these restrictions are breached. For more information visit www.privacy.gov.au 
Intellectual property protection
The protection of your business’ intellectual property rights is another area of importance. Your business’ intellectual property, for example your company logo or the process that you use to do something within your business that is unique within your industry, may be one of your business’ most valuable assets. Information on this can be found at IP Australia at www.ipaustralia.gov.au 
Culturally appropriate processes and protocols
"Diversity Management" is the ongoing process of incorporating the recognition of workforce and customer differences into all core business management functions, communications, processes and services to create a fair, harmonious, inclusive, creative and effective organisation.
You may need to:
Create awareness of culturally competent practices within the organisation and assist or enhance the level of knowledge and understanding with mixed cultures.
Put systems in place to identify ways to measure/assess the level of cultural competency 
Identify your workforce and customer cultural diversity.
Complying with equal opportunity and anti-discrimination regulations of the business is a major part of the system you will create.
A number of common challenges in which cultural diversity already is or could be a significant factor include:
Competing for talent and overcoming skills shortages 
Adapting to the realities of increased workforce and labour market diversity 
Managing and developing knowledge and innovativeness 
Managing workplace and customer relationships 
Developing and maintaining good community relations 
Meeting increased workforce expectations of conditions and opportunities 
Marketing to and serving culturally diverse domestic and overseas customers 
Competing in a culturally diverse international business environment 
Ensuring ethical conduct, due diligence and social responsibility.
[image: ]Types of business structure include:
Company
Cooperative
Corporation
Government owned enterprise
Partnership
Profit or not-for-profit legal structure
Sole trader
Trust.
Operating the business with a duty of care (Law of Torts)
Civil claims are known as torts and are to be distinguished from criminal wrongs. A tort is not a crime, but rather it is an infringement against a person’s individual rights, e.g., a breach of duty of care. 
Most legal rights arise as a result of common law, but more recently, civil rights may arise as a result of specific legislative provisions. An example is Section 52 of the Trade Practices Act 1974 which prohibits a corporation from engaging in conduct that is misleading or deceptive. A person has a right to bring a civil action against a corporation where that corporation has breached Section 52 of the Trade Practices Act; in such instances, the aggrieved person may seek damages. 
Work health and safety requirements may include:
Complying with relevant WHS codes of practice
Establishing and maintaining a system for managing WHS
Establishing hazard management arrangements to assess and control the risks associated with workplace hazards including development of written safe operating procedures
Establishing WHS record keeping arrangements in accordance with regulatory requirements
WHS duty of care responsibilities
Registering with state/territory workers compensation authority if applicable.
Company management templates
	Designated Person
	Role / Responsibility

	Health and safety officers

	Health and Safety officers are appointed by:
· An employer for the employers workplace or
· A principal contractor
Workplace Health and Safety Officers provide expert advice to employers to help them meet their obligations under the Workplace Health and Safety Act in the appropriate State.

	Health and safety representatives
	Health and safety representatives and their deputies represent staff within a designated work group.
They should be consulted on:
· Proposed changes in the workplace or to materials, equipment or procedures
· Risk assessment of materials, equipment or procedures
· Development of WHS policy and procedures
· Investigation of WHS hazards and incidents
· Training, instruction and information on WHS.

	Supervisors

	Supervisors are positioned within the organisation for employees to respond to needs, problems and safety. 
Supervisors are the direct link between management and the work force and can be most effective in developing job training, safety policies, safe working methods and identifying unsafe acts and conditions.

	Managers
	Managers must take the responsibility for the safety of their employees under the terms of the relevant health and safety Act.
Additional duties for Health and Safety managers would include the continual review and updating of policies as necessary, carrying out risk assessments and site audits. 
Health and Safety managers are responsible for reviewing and updating training, carrying out accident investigations, ensuring that the organisation is continually kept updated on any changes within legislation.

	Team leaders
	Team leaders work to ensure the work systems are safe and do not risk the health of employees within their team or group.
Team leaders monitor procedures for the health and safety of employees for whom they are responsible and encourage their teams to discuss any Work health and safety problems.

	Other authorised persons 

	Work undertaken for an organisation by a contractor is usually covered by a legal contract. 
It would be a requirement to include references for health and safety in such a contract, specifically if a contractor has a designated role in the health and safety policy.
However, health and safety responsibilities are defined by the law and cannot be passed on from one party to another by a contract. 
In any client/contractor relationship, both parties will have duties under the relevant health and safety Act. 




Risks associated with workplace hazards may include any of the following:
[image: ]Potential harm in terms of human injury or ill health
Damage to property
Damage to the environment
Potential harm in terms of human injury/ill health
Toxic or hazardous materials
Hazardous work processes
Unsafe work practices
Hazardous equipment
Unstable personnel.
Workplace procedures and work instructions for controlling risks
Workplace procedures and work instructions are statements of principles and practices dealing with the ongoing management and administration of the organisation.
Procedures and work instructions policies act as a guiding frame of reference for how the organisation administers everything from its day to-day operational problems to how to respond to requirements to comply with legislation, regulation and codes of practice, such as safety and risk assessment.
When designing policies such as controlling safety and risk/hazard identification, it is important that these documents are clearly understood and what the organisation expects and is trying to achieve. If these policies are already in place, identify them and review the content and application. 
If you are starting from scratch, there are some guidelines to follow including:
Policies are a statement of purpose
A statement of purpose should not be more than one page in length
A statement should highlight broad guidelines
Procedures should explain how to perform tasks and duties
Policies should specify who in the organisation is responsible
A procedure may be for particular tasks or activities
Policies should specify how employees should carry out their duties
Procedures should be consistent with the overall policies of the organisation and any employment agreements in place.
Sound procedures and policies should demonstrate:
That the organisation is being operated in an efficient and businesslike manner
Has in place areas for controlling risks and hazards with sound policies
Using these policies and procedures can save time when a new problem is identified and can be addressed through your existing policy and procedures
That controlling risks and hazards is part of your business planning and can be used in assessing performance and establishing accountability.
When designing or implementing your new workplace procedures and work instructions, you should involve employees from all levels in developing and implementing these workplace policies to promote awareness, understanding, ownership and compliance.
Workplace procedures example

	Note the difference between policies and procedure

	Policies
· Describe the rules that establish what will or will not be done.
· Can range from broad philosophies to specific rules.
· Are usually expressed in standard sentence and paragraph format.
· Include what the rule is, when it applies and who it covers.
	Procedures
· Describe the critical steps undertaken to achieve policy intent.
· Are succinct, factual and to the point.
· Are usually expressed 
· Using lists include how to achieve the necessary results.



	Use everyday language that readers will easily and immediately understand, keep the structure simple and be specific; mean what you say and say what you mean.


Environmental requirements
As previously mentioned, it is impossible to group many of these elements under the banner of “small business” as such areas as the environment will impact all Australian businesses, which in turn can play a part in environmental management.
However, whether environmental laws affect your business directly will depend on your business activities.
Federal, state and local governments jointly administer the environmental protection laws in Australia through bilateral agreements. A business owner should understand which laws apply.
The federal Environment Protection and Biodiversity Conservation (EPBC) Act , administered by the Department of the Environment, Water, Heritage and the Arts, covers the assessment and approval process of national environmental and cultural concerns. 
The Department also administers specific Acts that cover activities relating to:
The sea
Importing
Heritage issues
Hazardous waste
Fuel quality.
State and territory environment laws apply to specific business activities and are administered by both state and local governments in the form of licences and permits. 
Environmental licences and permits
Approvals for environmental licences and permits can be obtained from federal, state and local environmental agencies. The type of approval you need will depend on the jurisdiction and type of business activity.
[image: ]Federal regulations
If your business activity or action is likely to impact on areas of national environmental significance, you can obtain licences and permits from the federal Department of the Environment, Water, Heritage and the Arts (DEWHA). These include areas requiring special protection such as world and national heritage sites, wetlands, habitats of threatened or migratory species, federal marine areas and nuclear actions.
You should also be aware that importing or exporting wildlife products, hazardous waste, ozone-depleting substances or synthetic greenhouse gases may be restricted by quarantine and will require special approval through the DEHWA.
State and local regulations
If your business activity is likely to impact on the local environment, such as parks, heritage sites, air and water, you can obtain licences and permits through your state or local governments.
Government agencies and industry groups also have a role in developing voluntary codes of practice that address the industry's impact on the environment.



[bookmark: _Toc449003016]Activity 2A
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[bookmark: _Toc449003017]2.2 – Identify taxation principles and requirements relevant to the business, and follow procedures to ensure compliance
[bookmark: _Toc449003018]Taxation principles and requirements
Taxation principles and requirements may include relevant taxation requirements/obligations for business, tax file number, Australian business number, goods and services tax registration, PAYG and withholding arrangements.
	Tax file number (TFN) 

	Individuals in business use their individual TFN.
Partnerships, trusts and companies need to apply for a separate TFN.

	Australian business number (ABN)
	If you are in business, you can register for an ABN.

	Pay as you go (PAYG) income tax 
instalments (towards your income tax)
	You don’t need to register

	Goods and services tax (GST)
	If you are carrying on a business (enterprise), you must register for and collect GST if either of the following apply:
Your annual turnover is $75,000 or more ($150,000 or more if you are a non-profit organisation) 
You are otherwise required to register. 
You can choose to register if your turnover is less than this amount

	Wine equalisation tax (WET) and luxury car tax (LCT)
	You have to register only if you are in the wine industry or sell luxury cars.

	PAYG withholding
	You must register for PAYG withholding if you make payments you have to withhold from – for example, payments of salary or wages to employees

	Fringe benefits tax (FBT)

	You have to register for FBT only if you provide benefits to employees and have to pay FBT

	Superannuation guarantee

	You don’t need to register, but every quarter you must pay a minimum level of super for eligible employees. This includes directors and some contractors you engage. The minimum level is 9% of an employee’s ordinary time earnings.

	Fuel tax credits
	You may be able to claim fuel tax credits for taxable fuel you used in your business. There are some exceptions. To claim, you need in order to:
Register for fuel tax credits
Be registered for GST.


[bookmark: _Toc449003019]Specific tax rules for previously identified business types
Partnership
For tax purposes, a partnership is an association of people who carry on a business as partners or receive income jointly.
TFN: If you operate your business as a partnership, it needs its own TFN that you use when lodging its annual business tax return. You can apply for this on the ABN application form.
ABN: If you carry on an enterprise as a partnership in Australia, you can apply for an ABN for the partnership and use it for all the partnership’s business dealings.
Who pays income tax? A partnership is not a separate legal entity and doesn’t pay income tax on the income it earns. Instead, you and each of your partners pay tax on the share of net partnership income you each receive.
	Sole trader description
	A sole trader is the simplest business structure. If you operate your business as a sole trader, you trade on your own and control and manage the business.
TFN: As a sole trader, you use your individual TFN when you lodge your tax return.
ABN: As a sole trader, if you carry on an enterprise in Australia, you can apply for an ABN for your business and use this number for all your business dealings.
Who pays income tax? The business income is treated as your individual income and you are solely responsible for any tax the business must pay. This means that, after claiming a deduction for all allowable expenses, you include all your business income with any other income and report it on your individual tax return.

	Company description
	 An incorporated company is a distinct legal entity that pays its own income tax, separate from an individual’s income tax. Companies are regulated by ASIC.
A company is a complex business structure, with set-up and administrative costs that are usually higher than for other business structures. A company must have a separate bank account.
For tax purposes, a company means a body or association, incorporated or unincorporated, but does not include a partnership or a non-entity joint venture.
TFN: A company needs to apply for a TFN and use it when lodging its annual tax return. You can apply for a TFN on the ABN registration for companies, partnerships, trusts or other organisations (NAT 2939).
ABN: A company registered under the Corporations Act 2001 is entitled to an ABN. A company that is not registered under the Corporations Act 2001 may register for an ABN if it is carrying on an enterprise in Australia.
Who pays income tax? If you run your business as a company, the money the business earns belongs to the company

	Trust description
	A trust is an obligation imposed on a person to hold property or income for the benefit of others. 
These others are known as beneficiaries.
TFN: A trust must have its own TFN to use when lodging its annual tax return. If you are the trustee of the trust, you must apply for a TFN for the trust. You can do this on the ABN application form.
ABN: If the trust is carrying on an enterprise in Australia, as the trustee, you must register for an ABN for the trust.
Who pays income tax? Whether or not a trust is liable to pay tax depends on what type of trust it is, the wording of its trust deed and if any of the income the trust earns is distributed to its beneficiaries.





[bookmark: _Toc449003020]2.3 – Identify and carefully maintain legal documents and maintain and update relevant records to ensure their ongoing security and accessibility
[bookmark: _Toc449003021]Legal documents and records
Legal documents may include:
Appropriate software for financial records
Certificate of incorporation
Constitution documents
Franchise agreements and financial documentation
Partnership agreements
Statutory books for companies, such as register of members, register of directors and minute books.
Records may include:
Environmental
Financial
WHS
Personnel
Taxation.
All of the above examples will come with both common sense obligations and in some cases statutory and regulatory requirements.
Appropriate software for financial records may include Excel spreadsheet software, MYOB or numerous other accounting packages. These could be stored in house, with your accountant or both.
Laws applying to business records
[image: ]The law says you need to keep some records for:
Five years for non-company financial records 
Seven years for financial records for companies, most employee records, and all records of fringe benefits and capital gains
If you store financial records electronically, you must be able to produce a hard copy if the Tax Office or ASIC request it.
Where there is no specific legal requirement to keep or store a record, it still makes good sense to observe some common sense rules, such as: 
If you sell a business a buyer might ask to see the cash-flow forecast and perhaps past cash-flow reports. Keep in mind some records and information, such as medical records, need to be stored securely to meet privacy laws
While all business records are generally considered ‘typical’, not every business will keep everyone. For example, Business A might use a cash register and write the day’s sales totals by hand in a cashbook, while Business B makes all its sales online and payment is by direct bank deposit, with the day’s totals added to the cashbook in the accounting software. Each business made sales, but used a different method to record them
If you organise your records and keep them up-to-date (e.g. file them away or update the electronic version at least once a week) you’ll stay on top of the task
This reduces stress and other problems such as finding a receipt to prove a claim for a tax deduction when the Tax Office asks you for it. 
[image: ]


	Record type
	Description
	5/7 years
	Best Practice

	Accounts receivable (or debtors ledger/customers)
	Money others owe you, e.g. the tax invoices you give your customers. File by month issued. When paid, move the hard copies to accounts paid. Keep it with a list of your terms of payment for each debtor, e.g. 30 days. 
	X
	

	Cash receipts book (or cash receipts journal, or in
accounting software, the sales module)
	Record of all money coming in, from sales and other sources, including electronic transactions such as bank transfers or customers’ credit card purchases, the handwritten cash receipts book, cash register etc. Could also include bank interest or investment returns. Is combined with a cash sales book or kept separate. Some businesses will use a separate cash receipts book for each part of their operation
	X
	

	Cash register Z totals 
	The total sales at the end of the day (or sales period) from a cash register tape or point-of-sale system (POS). The Tax Office expects you to keep cash register tape for a month before disposing of them and reconcile the records (you must keep the Z totals if you throw the tapes away).
	X
	

	Cash sales receipt book 
	Used to give your customers a handwritten record of a cash sale. The original book has a copy of each receipt. 
	X
	

	Summary cash receipts book 
	Summarises your monthly and quarterly summaries of all cash Payments (‘cash’ means all money coming in). 
	X
	

	Tax invoices 
	Issued by you as the seller. Shows the price of a sale, if it includes GST, and the amount of GST. Includes your Australian Business Number (ABN). The tax office has rules for what information you have to put on a tax invoice. Check the Tax Office website for details.
	X
	



	Record type
	Description
	5/7 years
	Best Practice

	Accounts payable (your creditors) 
	Money you still owe others on credit (i.e. bills, tax invoices). When paid, move hard copies to accounts paid, or to the file for the account used to pay the invoice
	X
	

	Cash payments book and receipts 
	All purchases, including electronic. Records what you spent and how much GST was added. Can be combined with a cash receipts book or kept separate. 
	X
	

	Cheque book butts 
	Record of the cheques you wrote to whom, for what and when.
	X
	

	Credit card receipts 
	The receipts or tax invoice you get each time you use your credit card (the ones you sign). These transactions show up in your account statement. Store with your expense receipts. 
	X
	

	PAYG withholding and superannuation records 
	How much was withheld from payments to employees, paid to the Tax Office and superannuation funds. 
	X
	

	Petty cash book and receipts 
	Records small cash day-to-day purchases. You should also record where the money came from to fund the petty cash, e.g. a cash cheque paid to petty cash is a simple way to track petty cash. 
	X
	

	Purchase orders 
	Copies of your official written order for others to supply you (legal document). 
	
	X

	Summary cash payments book 
	Summarises the monthly and quarterly summaries of your cash payments (cash in this case means all payments). 
	X
	

	Tax invoice 
	A bill paid for by you using cash or credit, e.g. gas, electricity, ISP charges, phone bills, stock. Once paid, file as paid accounts or to the file for the account used to pay the invoice. 
	X
	

	Wages and salary records 
	What you paid employees, including any deductions you made on their behalf and passed on to the Tax Office, super funds etc. 
	X
	



Update relevant records to ensure their on-going security and accessibility.


[bookmark: _Toc449003022]Activity 2B
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[bookmark: _Toc449003023]2.4 – Monitor provision of products and services of the business to protect legal rights and to comply with legal responsibilities
[bookmark: _Toc449003024]Products and services
Given the nature of these elements addressing holistic provisions, there is no practical way to adequately cover all the combinations of products and services that require legal rights and compliance.
Monitoring may include:
[image: ]Reviewing on a continuous basis
Monitoring the provision of products and services of the business to protect legal rights and to comply with legal responsibilities will provide direction for future plans
Reviewing the organisations activity or specifics as required, e.g., legal compliance
Taking corrective actions.
Evaluation may include: 
Analysing established objectives and goals, e.g., to protect legal rights and to comply with legal responsibilities
 Completing it on an ad hoc, monthly, quarterly or yearly basis
Confirm information such as order status information, initial acknowledgement, regularity, frequency
Providing technical support for product information, quotations, repairs
Stock availability
Document quality
Quality of items
Quality of packaging including damages during transport.
Almost everything a business enters into, conducts or performs will require some form of legal protection.
This includes:
Contracts
Agreements
Copyright
Intellectual property
Employment
Shares
Finance 
Loans
By-laws
Mergers
Real estate
Securities
Services
Sales
Shareholder agreements.
We won’t review every example, but given how contracts are legal agreements and cover almost every other category of products and services, we will look at how contracts are created to protect legal rights and to comply with legal responsibilities.
[image: ]Contracts
A contract is an agreement between two or more parties by which legal rights and obligations are created and which the law will enforce.
A contract can be formed in a number of ways, such as:
A formal written agreement signed by both parties
An exchange of letters or documents
Verbally or partly in writing and part verbally
By actions.
For a legally enforceable contract to be formed, a number of elements must exist:
There must be an offer by one party and its acceptance by the other
The parties must intend to create a legal relationship with enforceable terms
There must be valuable consideration
There must be certainty as to key terms
The parties must be competent to make a legally binding agreement
The matters agreed must be for a lawful purpose.
[image: ]Unlawful or illegal contracts may include:
If a contract is established, the purpose of which is unlawful, it cannot be enforced and may even leave the parties open to some form of prosecution
 For example, a price fixing agreement is likely to be in breach of the Trade Practices Act 1974 and may attract penalties
In some cases the contract itself may be lawful but there may an unlawful term in the contract. In that case, the unlawful term may be removed from the contract, provided it is not a fundamental term of the contract
A clause providing for the payment of a secret commission may be an unlawful term which can be removed from the contract.
Provision of products and services
The provision of products and services are often subject to tendering arrangements and in any many cases, councils or statutory bodies are required to issue tenders for contracts over a certain monetary amount. Many small businesses tender for Government services. 
The first stage of tendering often involves seeking expressions of interest and this is done either by public advertisement or by soliciting responses directly from likely organisations, or more commonly, a combination of both. 
Expressions of interest do not involve lengthy submissions by proposed tenderers, nor do they usually involve lengthy documentation from the point of view of the organisation.
Tendering arrangements for contracts often involve setting evaluation criteria, establishing a tendering panel and issues of due diligence, complying with government tendering guidelines and disclosing conflicts of interest.
There are many statutes which impact on contracts entered into for the legal provision of products and services of the business. For example, at the Federal level in Australia, the Trade Practices Act 1974 contains many provisions which impact on the validity of a contract. 
Part IV of the Act deals with restrictive trade practices and some of its provisions deal with the following:
Contracts, arrangements or understandings restricting dealings or affecting competition (Section 45)
Contracts, arrangements or understandings in relation to prices (Section 45A)
Exclusive dealing arrangements (Section 47)
Resale price maintenance (Section 48)
Price discrimination (Section 49).
Other examples of legislation which affect terms of contracts are:
Racial Discrimination Act 1975 
Sex Discrimination Act 1984 
Fair Work Act 2009 
Anti-Discrimination Act 
Fair Trading Act 
Workers Compensation Act.
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[bookmark: _Toc449003025]2.5 – Conduct investigations to identify areas of non-compliance with legal and regulatory requirements, and take corrective action where necessary
[bookmark: _Toc449003026]Areas of non-compliance
Encouraging compliance with employees
A good compliance culture is shown by the promotion of a positive attitude towards legal compliance activity at all levels within an organisation. 
It is generally reflected in people proactively seeking to understand and act in compliance with the legal obligations affecting their work.
Senior management needs to recognise that setting the right culture will be a major responsibility for them, in parallel with monitoring and controlling responsibility.
Financial reporting
When a company fails to lodge documents, ASIC may issue a penalty notice to the company secretary. 
Where the document is not lodged after a penalty notice has been issued, ASIC will prosecute the secretary. If a company has more than one secretary, a penalty notice will be issued to each secretary.
ASIC regularly review the annual and interim financial reports of selected listed companies and other significant public interest entities to monitor compliance with the Corporations Act and Australian Accounting Standards. 
ASIC also review financial reports based on complaints, other intelligence and through our audit inspection program.
Develop and implement procedures to ensure full compliance
	Reporting procedure example 

	Section 1 – Introduction 
· Context
· Purpose
· Scope

	Section 2 -Policy
· Principles

	Section 3 – Procedure
· Process Map

	Section 4 – Reference And Supporting Information
· Definitions
· Supporting Documentation
· Policy Performance Indicators
· Acknowledgement Of External Sources

	Section 5 – Governance
· Related External References
· Responsibility	
· Change History



Identify areas of non-compliance
Given that there is every expectation that compliance will occur following the development of the reporting procedures model above, it would likely be a scenario that one or more aspect has not been allocated sufficient checks and balances.


[bookmark: _Toc449003027][image: ]Activity 2C








[bookmark: _Toc449003028]3. Negotiate and arrange contracts

3.1 	Seek legal advice on contractual rights and obligations, if required, to clarify business 	liabilities
3.2 	Investigate and assess potential products or services to determine procurement rights and 	ensure protection of business interests where applicable
3.3 	Negotiate and secure contractual procurement rights for goods and services including 	contracts with relevant people, as required, in accordance with the business plan
3.4 	Identify options for leasing or ownership of business premises and complete contractual 	arrangements in accordance with the business plan
[image: ]

[bookmark: _Toc449003029]3.1 – Seek legal advice on contractual rights and obligations, if required, to clarify business liabilities
[bookmark: _Toc449003030]Legal advice
Seeking legal advice
The information contained in this student and instructor guide does not constitute legal advice, is not intended as a substitute for legal advice and should not be relied on as such. You should seek legal advice in relation to your individual circumstances and any particular matters you may have in relation to the contents of this guide.
[image: ]This may include:
Commercial contracts are the basis of doing business. 
They include purchase orders, supply contracts, exclusive agency agreements, partnership agreements, franchise agreements, or leases
Small businesses enter into contracts with others on a daily basis.
Typically small businesses need to seek advice on contractual rights and obligations when disputes arise or when parties to a contract don't do what they agreed. 
It is generally agreed that the better way to handle this is to resolve the dispute without legal advice leading to court action, wherever possible.
At the outset, or at the point of entering into any contract, is where you should seek legal advice to clarify business liabilities: 
First, with or without legal advice, read the contract and associated documents to clarify the rights and obligations of each party to clarify your business liabilities.
In many cases, a well-written contract will set out what both parties have agreed and the action required will often be obvious.
Also, check your contract for a clause that outlines a process for dealing with disputes between the parties. If the contract or other associated documents do not clarify the issue, obtain professional legal advice.
Plain English contracts are now common place, which aim to eliminate a host of legalese which may confuse people. 
Legalese is characterised by long sentences, many modifying clauses, complex vocabulary, high abstraction, and insensitivity to the layman's need to understand the document's intent. 
Plain Language Movement
The movement focuses attention on the information needs and the reading abilities of the reader and opposes writer-based prose, which is the tendency to use long sentences, jargon, and a formal style as a way to acquire authority, power, and credibility. Again, seeking legal advice is the option available to you.


[bookmark: _Toc449003031]Activity 3A
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[bookmark: _Toc449003032]3.2 – Investigate and assess potential products or services to determine procurement rights and ensure protection of business interests where applicable
[bookmark: _Toc449003033]Potential products or services
Procurement rights to products and services may include:
Any form of licensing
Royalties, copyright, patents, trademarks, registered design and applications, intellectual property, software licenses, franchises, agencies.
The simply explained act of ‘purchasing’ is buying goods and then transporting them to the organisation or production unit. The next level is ‘procurement’.
Definition
Procurement is the process of identifying and obtaining goods and services. It includes sourcing, purchasing and covers all activities from identifying potential suppliers through to delivery from supplier to the users or beneficiary.
Purchasing is the specific function associated with the actual buying of goods and services from suppliers.
Sourcing is simply identifying and working with appropriate suppliers:
Purchase planning 
[image: ]Standards determination
Specifications development
Supplier research and selection
Value analysis
Financing
Price negotiation
Making the purchase
Supply contract administration
Inventory control and stores
Disposals and other related functions.
Procurement goes beyond the purchase, since it takes into account not only the external supply but the internal supply as well. 
Procurement requires the good planning of the purchases and delivery, analysing the market after the suppliers of the needed products, quality control on the incoming goods, the payments and so on.
Procurement works like a pivot in the internal supply chain process, turning requests into actual products/commodities or services to fulfil needs. 
It serves three levels of users:
The internal customer
Programs in response to emergencies and ongoing programs
Prepositioning of stocks, for both internal customers and program needs.
Procurement considerations include:
Obtaining the right materials [image: ]
At the right time
With the right amounts
 delivered at the right place 
By the right supplier
With the right service
At the right price.
A purchase order would be issued on the supplier (usually by the purchasing/procurement officer). 
It specifies the product/services required, plus:
Freight method 
Required date
Delivery address.
You may have to consider terms and conditions of purchase. If delivery time is the most important factor in a project, this may cause an increase in cost and/or a decrease in quality.
Similarly to contractual rights and obligations, making these assessments would be more practical done within the workplace to examine:
Systems in place
Procedures 
Check and balances.
[bookmark: _Toc449003034]Activity 3B
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[bookmark: _Toc449003035]3.3 – Negotiate and secure contractual procurement rights for goods and services including contracts with relevant people, as required, in accordance with the business plan
[bookmark: _Toc449003036]Contractual procurement rights
Contracts with relevant people may include:
Any person with whom the business has, or seeks to have, a performance-based relationship
Owners, suppliers, employees, landlords, agents, distributors, customers.
In any form of negotiation, be it a contract or facing a supplier/employee, there are qualities and personal skills that when employed will tend to assist you in making the right steps towards success.
[image: ]The other aspect of negotiation to secure contractual rights for goods and services will be contained within the various clauses and additional documents forming the overall agreed contract. You will need to seek advice from a lawyer.
Your skill as a negotiator may be a way to prevent losses and increase the gains for you and your organisation.
To negotiate and secure contractual procurement rights, you should:
Prepare effectively
Understand and consider the needs and interests of all parties
Manage the impact of your personal negotiation style
Generate greater value through creativity
Successfully address all key elements of the negotiation cycle through optimal preparation, engagement and review. 
If these suit your needs and your personality, it may be the right path to take. Many people involved in purchasing or procurement negotiating will avail themselves of classes and online courses to fine tune those skills.
Modern competitive purchasing tactics have an abundance of positive acclamations such as:
Prevent disasters and knowing when to negotiate
Disasters impacting team negotiations
International negotiations
Email negotiating smart 
Sole source suppliers.
The experts in procurement negotiation and all modern purchasing which requires a higher level of business dealing acumen have also studied the way in which the supplier handles their respective negotiation strategies as well.
You will need to:
Tell the supplier you are seeking competition
Develop of a set of specifications or objectives
Make specifications as generic as possible forcing suppliers to use their expertise in finding the best solution for you
Consider the supplier's past performance, after sale support and services, such as:
shipping costs
service agreements
potential repair parts and after purchase costs.
When initiating the negotiating process for securing contractual procurement rights for goods and services, you should find out as much as possible about the company. 
[image: ]Ensure the supplier understands your requirements fully and how these requirements may affect prices
Make accurate assessments of the costs associated with providing the goods or services you intend to purchase
Develop your own negotiation strategy and try to anticipate the strategy of the supplier
Make sure whoever you are dealing with has the authority to make offers
A successful negotiation is a win-win for both parties
Leave enough incentive to make supplying the goods or services attractive.
Don’t waste your time negotiating or dealing with the wrong person. Talking to the right person allows you to reach a decision and progress can then be made. If the person you are dealing with needs someone else’s approval, it will waste considerable time and likely cause the negotiations to start all over again with a new person.


[bookmark: _Toc449003037]Activity 3C
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[bookmark: _Toc449003038]3.4 – Identify options for leasing or ownership of business premises and complete contractual arrangements in accordance with the business plan
[bookmark: _Toc449003039]Leasing or ownership of business premises
It is suggested by the experts in this field that you make the choice to either lease or buy before you actually start looking for premises.
That way, you will be prepared for what to expect in terms of financial investment in your business premises. Ignore properties that do not fall within your budget or plans. If you decide to lease then you can discard those for sale and narrow your research and inspection to the right premises and an appropriate business location.
	Leasing
	Buying

	Advantages
	Disadvantages
	Advantages
	Disadvantages

	No capital required.
	Because you are subject to a lease you are also subject to variations in rent, including increases. This is despite how well your business is doing.
	In times of inflation, real estate is a good investment. Rising rents become an asset rather than a danger to the owner.
	Ownership of premises generally ties up capital which may be better invested elsewhere in the business.

	If the business is terminated, the tenant may be able to sublet, so the financial loss is minimised.
	The landlord may decide to sell the premises. As a result you may be forced to move your business elsewhere. Disruption and loss of customer base may ensue.
	Any improvements to the premises become the owner's property, and add to the value of the owner's investment.
	You are tied to one spot. You cannot move easily, especially if you find the market isn’t there or the area changes.

	The tenant may not responsible for property tax, fire insurance, maintenance and repairs.
	You do not have an investment in the property.
	Mortgage loans may be used to finance the purchase, so that the actual monthly cash needed from the business may not be that much greater than a lease.
	

	If the premises become unsuitable, they can be abandoned on expiry of the lease, with no further commitment.
	
	An owner may deduct capital costs on the building as well as maintenance and repair expenses.
	


Leasing
A lease is a legally binding agreement between a landlord and tenant. Leases are generally the most popular choice when it comes to starting a new business. Leasing premises allows the new business owner to rent a shop or business space based on obligations and conditions outlined by the landlord in the lease agreement, subject to State and Territory government regulations.
Australian State and Territory governments are responsible for regulating commercial tenancies. This legislation is there to protect the tenant. In most states, neither you nor the landlord can enforce anything in a lease that is contrary to the legislation.
Benefits of leasing
Together with legal and financial advice, you should also seek business and property advice in order to ensure the lease is based on sound business and property principles.
Leasing is not necessarily a long-term financial commitment, which is beneficial if you are just starting out. 
While you enter into a lease agreement which will have a set time frame, once the lease expires you can leave the property. This may be necessary if the business is failing or you want to relocate to a better location. With leasing you have an escape route if the business is struggling to generate the level of income that will cover all your expenses.
You can often negotiate the lease terms and conditions offered to you by a landlord. Landlords want an income too and achieve this by having their premises occupied. They value potential tenants for this reason and this is a useful negotiation point. If you accept the terms of the lease without discussion, you have accepted the landlord’s conditions.
Note: As the laws and government regulations relating to leases vary considerably from State to State, it is strongly recommended that you obtain professional legal advice before entering into any legal agreement.
Lease timeframes
[image: ]It is important to carefully consider the time frame in which you agree to have the lease set.
If you sign a lease for xxx per month for a period of a year, you are agreeing, in essence, to pay xxx times 12 months regardless of what happens to your business. This is conceivably many thousands or tens of thousands of dollars!
Experienced advisers recommend negotiating the shortest lease term possible until you have established your business and can better identify your long-term premises requirements.
A one to five year lease with an option to renew for two further terms of, say, five years at an agreed rent is the preferred option for a new business.
 Lease option periods give you the flexibility to move to other premises at the end of the initial term, or take up a further term in the same premises.
It may not be possible to rent premises on a short-term basis or on the terms that you would prefer. You should never feel obliged to accept the first lease terms offered to you. 
If the location suits you, try to negotiate the best terms possible. There are always other locations available.
The advice is simple: 
Do your homework
Calculate all the potential costs you could face over the long and short term
Insulate your business as much as possible from problems that could arise from being locked into a long term lease.
Buying your premises
Buying premises is another option to consider when starting a business. Just as with leasing, it has its advantages and disadvantages. 
Buying premises is a major financial commitment. Owning your own premises generally ties up capital which may be better invested elsewhere in the business.
Also, you never know when you are starting a business just how successful you will be. Circumstances can change very quickly and so too can the level of income a business generates. 
Being locked into long-term loan repayments for premises can put pressure on the small business owner. That is why sometimes leasing a property makes more sense. 
[image: ]However, depending on your individual circumstances, you may be in a position to make such an investment.
Buying your business premises will give you increased security and freedom in which to conduct your business, which otherwise may have had some restraining features as part of a lease agreement.
When deciding whether to buy business premises, one of the major factors to consider is the long term and the possibility of gaining a return on your investment. For example, you should consider buying premises which are larger than you need so you have the option of leasing the vacant space as a source of additional income.
Another issue worth considering is your business' long term growth. 
When you lease premises, it is relatively easy for you to relocate your business if the market turns or your business out-grows its premises. However, when you are buying your premises it is not as simple. 
You will have to plan for any expansion and make sure the premises can cater for the future needs of your business.
As these premises will become your asset, it is also vital that you make sure you have the necessary building checks conducted. Unlike a lease agreement where the tenant is not always responsible for repairs and maintenance, with your own premises you will be. Repairs and maintenance can be a costly exercise, so make sure you have done your homework when it comes to the condition of the premises.
Remember to consider your options very carefully when deciding to buy business premises. 
Make sure you seek the advice of a financial adviser, accountant or bank manager to assess your financial position before entering into any contracts.
Note: As the laws and government regulations relating to purchasing property vary considerably from State to State, it is strongly recommended that you obtain professional legal advice before entering into any legal agreement.
[image: ]
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[bookmark: _Toc449003041][bookmark: _Toc363938004][bookmark: _Toc364953041]4. Identify and treat business requirements

4.1 	Identify potential internal and external risks to the business
4.2 	Assess the probability and impact of identified risks
4.3 	Prioritise risks for treatment
4.4 	Develop actions to mitigate risks including identifying insurance requirements and adequate cover   
[image: ]

[bookmark: _Toc449003042]4.1 – Identify potential internal and external risks to the business
[bookmark: _Toc449003043]Internal and external risks
The business may face a variety of internal and external risks. You will need to identify these in order to adequately prepare for and prevent them. 
Internal risks are ones that arise due to the organisation’s normal processes. It typically relates to human factors, technology and physical factors.
[image: ]Internal risks may include:
Theft or embezzlement by employees 
Cash flow and liquidity problems
Union strikes
Loss of data on computer systems
Distribution problems
Problems with management and leadership
Supply chain failures.
External risks are ones that imposed on the organisation from without, such as economic changes, natural disasters or political factors. They are more unpredictable and in some cases may be impossible to prevent. For example, is an area is becoming too instable, the only option to minimise damage may be to relocate. However, sensible precautions such as emergency funds and natural disaster plans may help.
External risks may include:
Burglary
Fire or other damage to premises.
Natural disasters (e.g. earthquakes, floods)
Market fluctuations and price changes
Political instability.
Certain factors will help to identify the risks the organisation is liable to face. These include the organisation’s industry, management structure, location, type of business and area of business. For example, an manufacturing organisation that performs frequent manual is likely to suffer far higher accidents than an accounting 


[bookmark: _Toc449003044]Activity 4A
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[bookmark: _Toc449003045]4.2 – Assess the probability and impact of identified risks
[bookmark: _Toc449003046]Probability and impact of risks
It is wise to focus on preventing and insuring against the most probably and most damaging risks. Therefore, you will need to analyse the chances of each risk occurring within the business and the individual impact. These will vary widely.
You may have to use the company’s existing records to identify to probability of risks occurring. Try to rely on objective data such as accident report forms, surveys or official records. (Subjective data, such as people’s memories or opinions, tend to inflate or reduce risks. Also try to avoid discussing estimates with other people as this will influence your data.) Try to use as much data as possible as this will improve the accuracy of the prediction. 
Use the information to extrapolate the risks. For example, if the organisation has suffered a break in during 4 of the previous 10 years, you can say that there is a 40% chance this will occur in any given year. (To express numbers as percentages, divide the first number by the second and multiply by 100 – 4/10 x 100 = 40).
You could divide risk probability into categories such as:
Highly unlikely: Could occur in exceptional circumstances, but there is a good chance it never will
Unlikely: Unexpected but there is a slight possibility
Possible: There is a chance of it occurring and similar incidents have occurred in the past
Likely: A strong possibility that it will occur in some form
Certainty: Expected to occur due to past events and is planned around.
You will also need to include how severe the impact of risks would be and exactly what they would entail. 
Types of impacts may include:
Damage to reputation
Loss of business from clients 
Physical or emotional harm to employees and clients
Damage to equipment, facilities or premises.
[image: ]

	Impact category
	Financial impact
	Health impact
	Business impact

	Minor
	Minimal financial loss
	First Aid needed; no days lost
	Barely any impact

	Moderate
	Some financial loss, may disrupt business
	Medical treatment and days lost
	Short-term delays and problems (several days)

	Major
	Large financial loss, unlikely to be covered by insurance
	Hospitalisation or permeant injury; large amount of days lost
	Delays and problems for up to weeks

	Catastrophic
	Complete financial loss 
	Death or severe, permanent injury/disability; employees unlikely to return.
	Delays or problems for long-term or at a crucial time.



Example of a risk assessment form 
	Event
	Chances of occurring per year
	Estimated impact

	Fire
	Unlikely with current fire prevention regulations
	High; could range from damage to some equipment to total loss of business

	Injury to employee
	Likely to occur several times
	Lost time and lower morale. However, serious injuries are less likely

	Sick leave due to stress
	Possible
	Lost time, sick pay, possible loss of employee if they do not return

	Supplier goes out of business
	Unlikely
	High levels of disruption in the short and medium term



As you can see, risks are likely to be either serious but unlikely or less serious but more likely to occur. If you identify any potentially serious risks that are likely, you will need to take action to reduce them immediately. 
To evaluate the likelihood of risks, you could also rank them from most likely to least likely, or give them a number from 0-10 where 0 is absolute certainty it won’t happen and 10 is complete certainty it will. You could also compare risks to each other; for example, you could say that one risk is three times as likely to occur as another. 
[bookmark: _Toc449003047]Activity 4B
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[bookmark: _Toc449003048]4.3 – Prioritise risks for treatment
[bookmark: _Toc449003049]Prioritising risks
You will need to prioritise risks with the highest chance of occurrence and the greatest negative impact on the business. This will allow you to identify suitable insurance requirements.
One method of prioritising risks is a probability-impact matrix (or PIM). This allows you to mathematically calculate which risks need insurance and prevention methods most. To establish a PIM, assign each risk probability and impact category a number. For example, minor, moderate, major and catastrophic could be 0.2, 0.4, 0.6 and 0.8. It is important to choose accurate values which reflect the reality of the organisation. Risks can then be plotted accordingly. 
	
	Minor (0.2)
	Moderate (0.4)
	Major (0.6)
	Catastrophic (0.8)

	Highly likely (0.9)
	0.18
	0.36
	0.54
	0.72

	Unlikely (0.7)
	0.14
	0.28
	0.42
	0.56

	Possible (0.5)
	0.1
	0.2
	0.3
	0.4

	Likely (0.3)
	0.6
	0.12
	0.18
	0.24

	Certainly (0.1)
	0.2
	0.4
	0.6
	0.8



The higher the PI number, the greater the risk. High impact/high probability risks will be in the top-right corner and will require urgent attention, while low impact/low probability risks will be in the bottom-left corner, and can usually be safely ignored. 
Therefore, a risk which is considered possible (0.5) and has a major impact (0.6) has a PI rating of 0.3. This gives it higher precedence than a risk is catastrophic (0.8) and likely (0.3), which is 0.24.
When using probability-impact matrix, remember to:
Update the matrix values whenever necessary
Add additional categories if needed to produce more accurate results
Categorise risks appropriately and clear definitions 
Adjust ratings if risks become more/less likely and more/less serious. 
A PI matrix can also be used to address opportunities; the greater the PI score, the more lucrative the opportunity. 


[bookmark: _Toc449003050]Activity 4C
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[bookmark: _Toc449003051]4.4 – Develop actions to mitigate risks including identifying insurance requirements and adequate cover  
[bookmark: _Toc449003052]Insurance requirements 
Insurance requirements may include:
Comprehensive insurance for vehicles/property
Professional indemnity insurance
Public liability insurance
Third party insurance on motor vehicles
Workers’ compensation
Other insurance cover as required by state/territory or commonwealth legislation, contractual obligations or as recommended for the industry/type of business.
[image: ]Here are some common types of insurance cover:
Burglary – theft involving violent, forcible entry, loss or damage to stock, goods held in trust and all contents for which you are responsible within the premises. Does not normally cover theft by employees or others entitled to be on the premises
Contract Works – covers loss or damage to buildings and other structures while they are under construction. Most contract works policies also include a public liability section which covers personal injury and property damage arising from the construction
Corporate travel – covers medical expenses, loss of baggage, emergency evacuation and various other similar losses which may occur while a director or employee is travelling on company business
Directors & officers liability – covers claims made against directors and officers of a company for any wrongful acts they commit in their capacity as a director or officer
Fidelity guarantee – covers financial loss to the company arising from theft or dishonest acts of its employees
Industrial special risks – covers loss or damage to the physical assets of the company, as well as any associated loss of revenue or profit
Key person insurance – death or long-term disability of a key person, usually someone vital to the continued running or profitability of the business
Machinery breakdown – covers the cost of repairing plant and equipment which has broken down and any associated loss of revenue or increase in costs
Marine transit – covers loss or damage to goods while they are being transported
Motor vehicle comprehensive – covers damage to the insured vehicles and legal liability arising from property damage caused through use of the vehicle
Public and products liability – covers your legal liability for personal injury or property damage to others
Personal accident – covers medical costs and loss of income arising from injuries to non-salaried workers
Professional indemnity – covers claims for financial loss made by a third party against you arising from a service or advice you have provided
Workers compensation – covers medical costs and loss of income arising from injuries to salaried employees.
	Question
	Possible answer

	What to insure and for how much?
	Will you insure for every possible risk, or just the most likely?
It is your decision.

	How much cover do you need?
	If you over-insure you waste money, and if you under-insure and then make a claim, the insurance company can reduce what they will pay you.

	What if I under-insure?
	When you take out a policy for a certain amount of cover and it’s less than the value of what’s being insured, the insurance company can legally reduce what it pays you for any claim, including small claims. 
Insurance companies use different ways to work out how much they’ll reduce a claim by if you’re under-insured. 
You would need to seek advice from your insurer and check your policy for details.

	What insurance do I need by law?
	If you employ staff, by law your business needs insurance cover in case they are injured. 
If you’re an employee of your own incorporated company, you would need insurance to cover yourself. 
If you’re a sole trader or in a partnership, it is wise to get sickness and accident insurance. 
Sole traders and partnerships should also consider income protection insurance. 
Even though not legally required in all cases, public liability insurance for the business is highly recommended.

	What policies can I select from?
	Insurance policies can be changed to suit your needs or purchased for almost any eventuality.
If a policy doesn’t cover a particular risk in your business, you can ask to have a separate clause added to the policy and avoid buying extra policies you don’t need.
You should engage an insurance broker or get quotes from several insurance companies.

	What is most cost effective?
	Packaging several policies together is generally cheaper.
Try to buy your insurance from a company normally offering small business insurance instead of one selling mainly domestic insurance. 
Combined types of insurance (small business ‘packages’) are available. 
Some examples of these are commercial, shop, retail, industrial, office, trades, and business vehicle insurance. 



Acquiring adequate cover
One possible source is insurance brokers. 
An insurance broker can represent your interests if you have to:
Make a claim (An insurance company may act in their own interests or those of the insurance company) 
Offer you an effective policy at the best price. (The more insurance companies your broker has access to, the more likely it is they can be extremely competitive).
You need to be advised of policies that are common to your business type.
For example, a customer of a beauty salon may sue the salon after an adverse skin reaction. The insurance company would need to ensure that this type of risk was incorporated into the policy. 
There are businesses that are classed as having “hazardous risks” for the particular types of operation and production they undertake. 
It is often hard to get insurance cover but an insurance broker who has knowledge of that industry would likely know where to find the most suitable cover. If you go directly to an insurer you will likely be advised that general cover is the only option and at a higher than normal premium or possibly no cover at all.
Choose a broker who has access to at least several insurance companies and deals with your size and type of business. Try to meet and interview several brokers. Decide if you want to deal with a small or large firm, ask them to submit a formal proposal (which they would do in any case) and then contact referrals provided and use a check list to rate them.
When choosing a broker, you may need to ask about: 
Their qualifications
Who will service the account 
The number of insurance companies they have access to 
What experience they have with your size and type of business 
Their services they offer 
How much they charge 
Referrals (especially those with your type of business)
If they are members of the national insurance brokers association (NIBA) and subscribe to the general insurance brokers’ code.
[bookmark: _Toc449003053]Obligations
Duty of disclosure
The responsibilities of both the Insurer and Insured in a contract of insurance are defined by the Insurance Contracts Act 1984. This consumer protection legislation imposes responsibilities on the insurers such as when they are able to decline a claim, refuse renewal and when they must make you aware of unusual policy conditions. The Act also requires that the insurer make you aware of what your responsibilities are under the Act. These are generally referred to as Statutory Notices.
Other implied conditions you may have to disclose include:
Duty of disclosure and the effects of non-disclosure
Waiving the insurer’s rights of subrogation
Under insurance, average, co-insurance
Interests of other parties
[image: ]Utmost good faith.
Duty of disclosure and the effects of non-disclosure
The Act requires you to disclose to your insurers anything that will affect their decision as to whether they will accept the risk and how much premium they will charge. A test as to what you are required to disclose to insurers is that of the common person – if an ordinary person not associated with your business would be expected to know of the existence of a risk, you are not required to disclose that risk to the insurer. To ensure you comply with this duty it is imperative you tell your insurers everything about your business and how it is run.
At the beginning of the policy year you disclose to your insurer everything about your business. Based on this information the insurer agrees to provide certain cover at a certain price. As the duty of disclosure continues throughout the policy year you are required to tell your insurer if your business has any unusual or hazardous risks of which you have not previously advised. The insurer will then decide if they are willing to provide cover.
Failure to disclose information could result in an insurer declining a claim or cancelling the policy.
[bookmark: _Toc449003054]Activity 4D
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[bookmark: _Toc449003055]Skills and Knowledge Activity
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Nearly there...
[bookmark: _Toc326743832][bookmark: _Toc330309176][bookmark: _Toc338606027][bookmark: _Toc338792185][bookmark: _Toc348021071][bookmark: _Toc361312856][bookmark: _Toc361343284][bookmark: _Toc363938005][bookmark: _Toc364953042][bookmark: _Toc449003056]Major Activity – An opportunity to revise the unit

At the end of your Learner Workbook, you will find an activity titled ‘Major Activity’. This is an opportunity to revise the entire unit and allows your trainer to check your knowledge and understanding of what you have covered. It should take between and 1-2 hours to complete and your trainer will let you know whether they wish for you to complete it in your own time or during session. Once this is completed, you will have finished this unit and be ready to move onto the next, well done!



Congratulations!
You have now finished the unit ‘Establish legal and risk management requirements of small business'
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