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Establish legal and risk management requirements of small business 
Instructor Workbook
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[bookmark: _Toc305663882][bookmark: _Toc454444036]Assessment – BSBSMB401: Establish legal and risk management requirements of small business 
The learners must complete the following activities and hand them into you for marking. This forms part of the learner’s assessment for BSBSMB401: Establish legal and risk management requirements of small business. The initial activities are formative - the Major Activity is summative but all should show the learner’s knowledge of the unit. The activities should be completed in a suitable environment, whether that is a classroom, training environment or an appropriate workplace location. 
Name: 		_____________________________________________________________
Address:	_____________________________________________________________
		_____________________________________________________________
Email:		_____________________________________________________________
Employer:	_____________________________________________________________
Declaration
I declare that no part of this assessment has been copied from another person’s work with the exception of where I have listed or referenced documents or work and that no part of this assessment has been written for me by another person.
Signed:		____________________________________________________________
Date:		____________________________________________________________
If activities have been completed as part of a small group or in pairs, details of the learners involved should be provided below;
This activity workbook has been completed by the following persons and we acknowledge that it was a fair team effort where everyone contributed equally to the work completed. We declare that no part of this assessment has been copied from another person’s work with the exception of where we have listed or referenced documents or work and that no part of this assessment has been written for us by another person.
Learner 1:	____________________________________________________________
Signed:		____________________________________________________________
Learner 2:	____________________________________________________________
Signed:		____________________________________________________________
Learner 3:	____________________________________________________________
Signed:		____________________________________________________________


[bookmark: _Toc305663883][bookmark: _Toc454444037]Competency Record to be completed by Assessor
Learner Name:		_______________________________________________________
Date of Assessment:	_______________________________________________________
The learner has been assessed as competent in the elements and performance criteria and the evidence has been presented as;
	
	Assessor Initials

	Authentic
	

	Valid
	

	Reliable
	

	Current
	

	Sufficient
	



Learner is deemed: 		COMPETENT		NOT YET COMPETENT  (Please circle)

If not yet competent, date for re-assessment:		____________________________________

Comments from Trainer / Assessor:
__________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
Assessor Signature:		________________________________________________________
Activities
[bookmark: _Toc454444038]Activity 1A
	[bookmark: _Toc305663885]Estimated Time
	30 minutes

	Objective
	To provide you with an opportunity to identify and research possible options for the business legal structure using appropriate sources

	Activity
	Conduct your own research and document advantages and disadvantages in creating the types of legal structure detailed in this table.

	Type
	Advantages
	Disadvantages

	Cooperative

	Instructor’s Notes
Its main advantage is that it exists and operates for the benefit of its members. At the same time, since the members are also the owners, they have a financial interest in the success of the cooperative which sways them toward giving it their full support and patronage. Cooperative members also have a voice in the control of the organisation, and, within the limits of majority rule, it therefore supplies the kind of service they want.


	Cooperatives have the weaknesses of democratic organisations. The manager must always remember the responsibility is to the membership group, and this may put a brake on the initiative and flexibility the manager can use in operating the co-op. 
Managers may be at a real disadvantage in competition with a commercial business whose manager is concerned primarily with making a profit and who has a relatively free hand or can consult the owner quickly and frequently.

	Trust

	Advantages of a trust include:
taxation advantages - although this depends on current tax laws;
allows for income streaming; limited liability etc.
it can provide asset protection advantages.



	The disadvantages of a trust include:
possible implication for capital gains tax; distribution of tax losses;
establishment costs (although these days this can be minimal by using a pro forma trust deed, but get professional advice first) and administration costs etc

	Association or not-for-profit legal structure
	Tax-exempt status is the primary benefit for establishing a Association or not-for-profit legal structure. 
Since the not-for-profit does not have to pay income taxes, you increase your ability to create income and increase assets.




	The complex rules and regulations mean you must engage a lawyer and an accountant to make sure you're compliant. 
The many fees for incorporation and tax-exempt status, as well as the increased cost for annual reporting, can really make a dent in your income. 
The use of that income is regulated as well.






[bookmark: _Toc454444039]
Activity 1B
	Estimated Time
	20 minutes

	Objective
	To provide you with an opportunity to determine legislation and regulatory requirements affecting operations of the business under its chosen structure.

	Activity
	1. Report on your organisation or in accordance with directions from the instructor, the legislation and regulatory requirements affecting the operations of your business.

Legislation and regulations, such as OH&S, fair trading, anti-discrimination, environmental protection, industrial relations, taxation and any trading and license practices legal contracts, such as those with a client, sub-contractor, insurer or supplier insurance and financial reporting requirements.






[bookmark: _Toc454444040]Activity 1C
	Estimated Time
	20 minutes

	Objective
	To provide you with an opportunity to develop and implement procedures to ensure full compliance with relevant legislation and regulatory requirements.

	Activity
	1. What methods are used to implement procedures to ensure full compliance with the relevant legislation and regulatory requirements governing your specific business operations? 

You may make reference to your answers in Question 1B.

The key to writing clearly defined procedures is to think in steps:

· What are the key steps in the process?
· Who must complete each step?
· How is the process initiated?
· Describe the critical steps undertaken to achieve policy intent.
· Ensure the procedures are succinct, factual and to the point.
· Procedures are usually expressed using lists.
· Include HOW to achieve the necessary results.






[bookmark: _Toc454444041]Activity 2A
	Estimated Time
	30 minutes

	Objective
	To provide you with an opportunity to establish systems to ensure legal rights and responsibilities of the business are identified and the business is adequately protected, specifically in relation to work health and safety (WHS), business registration and environmental requirements

	Activity
	1. Detail/report your company’s systems to ensure the legal rights and responsibilities of the business are identified and the business is adequately protected.

If no business is currently relevant, consult with the instructor to complete the activity using a hypothetical exercise.

Some examples are:
· Providing and maintaining safe plant (such as machinery and equipment) and safe systems of work (such as controlling entry to high risk areas, controlling work pace and frequency and providing systems to prevent falls from heights)
· Implementing arrangements for the safe use, handling, storage and transport of chemicals (such as dangerous goods and other harmful materials)
· Maintaining the workplace in a safe condition (such as ensuring fire exits are not blocked, emergency equipment is serviceable, and the worksite is generally tidy)
· Providing workers and contractors with adequate facilities (such as clean toilets, cool and clean drinking water, and hygienic eating areas)
· Making sure workers have adequate information, instruction, training and supervision to work in a safe and healthy manner
· Adequately monitor your workers' health (such as providing hearing tests for workers exposed to high noise levels, providing blood tests for workers exposed to lead and monitoring fatigue levels of transport and other workers)
· Keep information and records relevant to your workers' health and safety (such as records of biological monitoring, asbestos assessments, first aid records and relevant medical information)
· Employ or engage people with the necessary qualifications or expertise to advise you on health and safety issues affecting your workers
· Consult with employees on matters that may directly affect their health, safety or welfare where the employees are represented by a health and safety representative 
· Nominate a senior management representative (or yourself) to deal with workers and their health and safety representatives in resolving health and safety issues at the workplace 
· Provide your workers with information in the appropriate languages about your workplace health and safety arrangements, including the names of those to whom the workers can make an inquiry or complaint
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[bookmark: _Toc454444042]Activity 2B
	Estimated Time
	25 minutes

	Objective
	To provide you with an opportunity to identify taxation principles and requirements relevant to the business, and follow procedures to ensure compliance, and identify and carefully maintain legal documents and maintain and update relevant records to ensure their ongoing security and accessibility.

	Activity
	1. Define a sole trader, an incorporated company and a trust.

A sole trader is the simplest business structure. If you operate your business as a sole trader, you trade on your own and control and manage the business.
 An incorporated company is a distinct legal entity that pays its own income tax, separate from an individual’s income tax. Companies are regulated by ASIC.

A trust is an obligation imposed on a person to hold property or income for the benefit of others. These others are known as beneficiaries.

2. What legal documents may you have to maintain?

Legal documents may include:

· Appropriate software for financial records
· Certificate of incorporation
· Constitution documents
· Franchise agreements and financial documentation
· Partnership agreements
· Statutory books for companies, such as register of members, register of directors and minute books.
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[bookmark: _Toc454444043]Activity 2C
	Estimated Time
	20 minutes

	Objective
	To provide you with an opportunity to monitor provision of products and services of the business to protect legal rights and to comply with legal responsibilities and conduct investigations to identify areas of non-compliance with legal and regulatory requirements, and take corrective action where necessary

	Activity
	1. Suggest three options that could likely cause an error in compliance. For the areas identified, give your recommendations on ways to eliminate future occurrences. 

Compliance risk will often arise when a business focuses on a one-off programs or activities e.g. conducting a new sales program overseas through a third party provider. These risks are ordinarily identified in the Risk Register attached to the commercial business plan. If, for example, a business plans to run a new sales opportunity in say, Chile, they will need to identify relevant Chilean and Australian laws with which they must comply. These must also be notified to the relevant managers so that no errors in compliance occur.
As for internal compliance, an example could be the responsible persons not listing full implications in a particular risk category e.g. “Non-compliance with the Anti-discrimination Act”.





[bookmark: _Toc454444044]Activity 3A
	Estimated Time
	25 minutes

	Objective
	[bookmark: _Toc323129158]To provide you with an opportunity to seek legal advice on contractual rights and obligations, if required, to clarify business liabilities, investigate and assess potential products or services to determine procurement rights and ensure protection of business interests where applicable

	Activity
	1. In pairs, groups or individually list five contractual rights and obligations that could give cause to potential business liabilities. 

Most liability insurance contracts (public/product liability, broad form liability insurance, professional indemnity, etc) contain exclusion clauses that relate to contractual liability assumed by contracting parties.
When people are injured while using a product, they often sue the organisation who produced the item, even though the alleged defect may have occurred at any point in the chain of business from production to selling it.






[bookmark: _Toc454444045]Activity 3B
	Estimated Time
	30 minutes

	Objective
	To provide you with an opportunity to seek legal advice on contractual rights and obligations, if required, to clarify business liabilities, Investigate and assess potential products or services to determine procurement rights and ensure protection of business interests where applicable.

	Activity
	1. List five products or services to determine procurement rights and ensure protection of the business interests where applicable.

Answers will vary. Spend time drawing from the actual workplace if this is possible. If not, a hypothetical construction by the students and instructor can be used.

Give references to areas such as royalties, copyright, patents, trademarks, registered design and applications, intellectual property, software licenses, franchises, agencies.






[bookmark: _Toc454444046]Activity 3C
	Estimated Time
	30 minutes

	Objective
	To provide you with an opportunity to negotiate and secure contractual procurement rights for goods and services including contracts with relevant people, as required, in accordance with the business plan

	
Activity
	1. Create a five point plan on negotiating for securing contractual procurement rights for goods and services contracts.

Any of these tips can be used in the five point selection:

· What are the basic facts relevant to this negotiation?
· What do we want to achieve?
· What is my supplier’s position?
· What negotiating tactics might my supplier use?
· How has my supplier negotiated in the past?
· What is the best possible outcome of the negotiation?
· What is the relative importance of the deal to each party?
· What is the least favourable outcome of the negotiation?
· What is the most likely outcome of the negotiation?
· What else can we propose to the supplier if we can't reach a win-win agreement on the deal?
· Who should go to the meeting? 
· Who has decision making authority for the supplier? 
· What is the agenda? 
· What information will be shared? 
· What information will not be shared?
· When will we meet? 
· When do we plan to finish (deadlines)? 
· Where will we meet?
· Our Agreement: What is our next best alternative?
· What is the worst thing that could happen?
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	Estimated Time
	25 minutes

	Objective
	To provide you with an opportunity to identify options for leasing/ownership of business premises and complete contractual arrangements in accordance with the business plan

	Activity
	1. What would be your choice, to either lease or purchase premises for a small business in your capital city, and why?

Answer may include some of the following;

Leasing advantages - If the business is terminated, the tenant may be able to sublet, so the financial loss is minimised
If the premises become unsuitable, they can be abandoned on expiry of the lease, with no further commitment
Leasing disadvantages - Because you are subject to a lease you are also subject to variations in rent, including increases. This is despite how well your business is doing.
The landlord may decide to sell the premises. As a result you may be forced to move your business elsewhere. Disruption and loss of customer base may ensue
Buying advantages - In times of inflation, real estate is a good investment. Rising rents become an asset rather than a danger to the owner.
Mortgage loans may be used to finance the purchase, so that the actual monthly cash needed from the business may not be that much greater than a lease.
Buying disadvantages - Ownership of premises generally ties up capital which may be better invested elsewhere in the business.
You are tied to the spot, you cannot move easily.






[bookmark: _Toc454444048]Activity 4A
	Estimated Time
	20 minutes

	Objective
	To provide you with an opportunity to identify potential internal and external risks to the business

	Activity
	1. Give examples of internal and external risks that may affect your organisation.

Answers will vary; internal risks may include:

· Theft or embezzlement by employees
· Cash flow and liquidity problems
· Union strikes
· Loss of data on computer systems
· Distribution problems
· Problems with management and leadership
· Supply chain failures.

External risks may include:

· Burglary
· Fire or other damage to premises.
· Natural disasters (e.g. earthquakes, floods)
· Market fluctuations and price changes
· Political instability.






[bookmark: _Toc454444049]Activity 4B
	Estimated Time
	30 minutes

	Objective
	To provide you with an opportunity to assess the probability and impact of identified risks

	Activity
	1. For each risk you identified in Activity 4A, assess its probability and impact.

Answers will vary according to previous answers.

Probabilities are highly unlikely, unlikely, possible, likely and certainty. They will vary according to past events and current conditions

Impacts are minor, moderate, major and catastrophic. Risks may affect the organisation’s finances, employees and business procedures.






[bookmark: _Toc454444050]Activity 4C
	Estimated Time
	25 minutes

	Objective
	To provide you with an opportunity to prioritise risks for treatment

	Activity
	1. Create probability-impact matrix and determine which risk has the highest priority.

To establish a PIM, assign each risk probability and impact category a number. For example, minor, moderate, major and catastrophic could be 0.2, 0.4, 0.6 and 0.8. It is important to choose accurate values which reflect the reality of the organisation. Risks can then be plotted accordingly. The most probable risk is the one with the highest PI score.

For example:

	
	Minor (0.2)
	Moderate (0.4)
	Major (0.6)
	Catastrophic (0.8)

	Highly likely (0.9)
	0.18
	0.36
	0.54
	0.72

	Unlikely (0.7)
	0.14
	0.28
	0.42
	0.56

	Possible (0.5)
	0.1
	0.2
	0.3
	0.4

	Likely (0.3)
	0.6
	0.12
	0.18
	0.24

	Certainly (0.1)
	0.2
	0.4
	0.6
	0.8









[bookmark: _Toc454444051]Activity 4D
	Estimated Time
	25 minutes

	Objective
	To provide you with an opportunity to develop actions to mitigate risks including identifying insurance requirements and adequate cover   

	Activity
	1. You are about to take out an insurance policy. Thinking about the likely risks to your business, suggest the approach and cover you would likely use to insure against the following risks. 

Answers may include:

Burglary - theft involving violent, forcible entry, loss or damage to stock, goods held in trust and all contents for which you are responsible within the premises. Fidelity Guarantee – covers financial loss to the company arising from theft or dishonest acts of its employees

Contract Works – covers loss or damage to buildings and other structures while they are under construction. Most contract works policies also include a public liability section which covers personal injury and property damage arising from the construction

Workers Compensation – covers medical costs and loss of income arising from injuries to salaried employees.

Learners to consider the following:

· What to insure and for how much?
· How much cover do you need?
· What insurance do I need by law?
· What is most cost effective?
· Combined types of insurance policies are available.









[bookmark: _Toc454444052]Skills and Knowledge Activity
	Estimated Time
	60 Minutes

	Objective
	To provide you with an opportunity to demonstrate your knowledge of the foundation skills, knowledge evidence and performance evidence.

	Activity
	Complete the following individually and attach your completed work to your 
workbook.

The answers to the following questions will enable you to demonstrate your knowledge of:
· Reading
· Writing
· Oral Communication
· Numeracy
· Navigate the world of work
· Interact with others
· Get the work done
· Outline business registration and licensing requirements
· Identify commonwealth, state/territory and local government legislative requirements relating to business operation
· Explain creation and termination of relevant legal contracts
· Summarise relevant cultural differences and legal implications
· Describe legal rights and obligations of alternative ownership structures
· Outline necessary record keeping to meet minimum legal and taxation requirements
· Summarise relevant consumer legislation and industry codes of practice
· Outline the key steps in the risk management process
· Explain relevant insurance requirements and products

1. What texts may you have to read to assess the legal and risk management requirements of the business?

Texts may include:

· Legislation regarding business registration or the environment
· Organisational regulations
· Contracts
· Taxation documents
· WHS information.

2. What reports and workplace documentation may you have to write?

Reports may include:

· Risk assessment
· Safe operating procedures
· Financial information
· Legal requirements and reports
· Contracts.

3. What skills are needed to communicate effectively during communications?

Skills include:

· Understanding and considering the needs and interests of all parties
· Communicating your point assertively without being aggressive
· Be clear in communications and clarify any misunderstandings.

4. What information might you need to determine insurance costs?

You will need to know the value of the property that is being insured and how likely the insurance is to be needed. This prevents over and under insurance, which both wastes money. You will also need to know the different types of insurance which may apply to your type of business.

5. What are organisational policies which may apply to your ethical behaviour?

Organisational policies may apply to:

· Keeping client and employee information confidential
· Treating others with required respect, regardless of gender, race, religion or other differences
· Considering the effect of your actions on the environment and wider society.

6. Why may you need to seek legal advice?

Typically small businesses need to seek advice on contractual rights and obligations when disputes arise or when parties to a contract don't do what they agreed. 

7. What sort of information may you need to store securely?

This may include private information such as medical, personal or financial records which would breach individuals’ privacy or reveal sensitive details about the organisation which may give others a competitive edge.

8. What are the benefits of being on the Australian Business Register (ABR)?

Doing so will allow you to apply for an Australian Business Number (ABN) and other tax registrations such as:

· A tax file number
· Goods and services tax
· Luxury car tax
· Wine equalisation tax
· Fuel tax credits
· Pay as you go withholding
· Fringe benefits tax.

9. What local, state/territory, commonwealth and international legislation, regulations and codes of practice may affect business operations? 

These may include:

· Industry and WHS codes of practice
· Business registrations and licences
· Planning and other permissions
· Environmental legislation
· Industrial law, agency law, property law, consumer legislation and standards, torts law and duty of care
· Equal employment opportunity (EEO) and anti-discrimination legislation, anti-competition regulations.

10. What elements must be present for a legally enforceable contract?

There must be:

· An offer by one party and its acceptance by the other
· The parties must intend to create a legal relationship with enforceable terms
· Valuable consideration
· Certainty as to key terms
· The parties must be competent to make a legally binding agreement
· The matters agreed must be for a lawful purpose.

11. How can you manage diversity and cultural differences within a workplace?

You may need to:

· Create awareness of culturally competent practices within the organisation and assist or enhance the level of knowledge and understanding with mixed cultures.
· Put systems in place to identify ways to measure/assess the level of cultural competency 
· Identify your workforce and customer cultural diversity.

12. What alternative ownership structures exist?

Alternative business structures include:

· Company
· Cooperative
· Corporation
· Government owned enterprise
· Partnership
· Profit or not-for-profit legal structure
· Sole trader
· Trust.

13. What records will you need to keep in order to meet taxation regulation?

You may need to keep:

· Accounts receivable
· Cash receipts book
· Cash register totals
· Cash sales receipt book
· Summary cash receipts book
· Tax invoices.

14. What is the purpose of the Australian Competition and Consumer Commission?

Its primary responsibility is to ensure that individuals and businesses comply with the Commonwealth competition, fair trading and consumer protection laws. It also promotes competition and fair trade in the market place to benefit consumers, business and the community, and regulates national infrastructure services.

15. How would you assess risks within an organisation?

Identify relevant internal and external risks, and then determine the probability of them occurring and their impact on the health, finances and the organisation if they did. Then rank them in order of priority and get relevant insurance accordingly. 

16. What insurance requirements may your organisation have?

These may include:

· Comprehensive insurance for vehicles/property
· Professional indemnity insurance
· Public liability insurance
· Third party insurance on motor vehicles
· Workers’ compensation
· Other insurance cover as required by state/territory or commonwealth legislation, contractual obligations or as recommended for the industry/type of business.
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[bookmark: _Toc454444053]Major Activity								
	Estimated Time
	60-120 Minutes

	Objective
	To provide you with an opportunity to demonstrate your knowledge of the entire unit.

	Activity
	This is a major activity – you should let the learners know whether they will complete it during class or in their own time.

Completed answers should be attached to the workbook.

They must individually, answer the following questions in full to show their competency of each element:

1. Identify and implement business legal requirements
2. Comply with legislation, codes and regulatory requirements
3. Negotiate and arrange contracts
4. Identify and treat business risks

1. Which business legal structure do you believe is the most appropriate? Note the positive and negative aspects of your chosen structure in relation to your business needs. 

All answers will vary; learners should be able to engage with the positive and negative aspects of their chosen structure and understand how to justify their choice in the context of the business world. 

2. What kind of permissions do you need to secure and maintain for your business?

For example, a duty of care regarding excessive noise. 

3. Pick three elements of general reporting on Section 1.3 of the Learner Guide and explain them in the context of your company, describing what you need to do in order to satisfy this requirement. 

For example, ‘keep proper financial records;’ the learner would need to explain what kind of financial records are kept, how this is conducted and who is responsible for this. 

4. What measures do you have in place regarding WHS policies and procedures? Explain why they are effective. If your company has not yet been opened or established, write about what you may need to implement and why.

Answers will be specific to the type of business the learner is involved with and what their responsibilities and authority are. Learners should identify prominent hazards and risks, such as burning in a bakery and should explain their actions to reduce this risk.  

5. Which description in section 2.2 of the Learner Guide applies to your business? Explain how this works in relation to your business. 

Answers will vary.

6. What kind of records do you keep in relation to finance? Explain why each system you use is appropriate for your needs. 

Answers will vary but should demonstrate the learner’s grasp of record keeping systems. 

7. What legislation may affect any contracts associated with the running of your business?

Such as resale price maintenance. See section 2.4 of the Learner Guide for examples. 

8. What measures could you put in place to detect incidences of non-compliance?

Such as audits, having a lawyer check and approve all contracts etc. 

9. What can you do to ensure legal co-operation with contractual rights and obligations?

Such as engaging a lawyer, requesting plain English contracts, learning contract law, etc.

10. What systems can you implement to ensure you are sourcing the right item, from the right supplier at the right time? 

For example, monitoring delivery times, prices, quality, being aware of the market. 

11. Through the general running of your business, who can you expect to have contracts with? How does each person or company fit into your business plan?

All answers will vary; learners should be able to identify parties they will secure contracts with for the successful running of their companies and be able to justify their contractual arrangements. 

12. Is renting or buying more ideal for your business needs? Explain why and how you made this decision and detail the options that are available to you in this endeavour. 

All answers will vary and should be informed by the skills and knowledge acquired on this course.

13. What is the difference between internal and external threats?

Internal risks are ones that arise due to the organisation’s normal processes. It typically relates to human factors, technology and physical factors. External risks are ones that imposed on the organisation from without, such as economic changes, natural disasters or political factors. They are more unpredictable and in some cases may be impossible to prevent. 

14. What are likely or certain risks within your business?

Answers will vary; likely or certain risks are ones that have a strong possibility and are expected to occur. They may be planned around by the organisation.

15. How can you prioritise risks?

Risks should be prioritised according to their likelihood and impact. Serious and highly probably events have highest priority, while unlikely and less impactful risks will have the lowest. 

16. What compulsory insurance must you obtain in order to run your business? What extra or voluntary insurance could you also get, and why?

All answers will vary and should be informed by the skills and knowledge acquired on this course. They may include comprehensive vehicle insurance, professional indemnity insurance and public liability insurance.
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