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Application
This unit describes the, skills and knowledge required to understand and comply with work health and safety (WHS) Acts, regulations and codes of practice in the workplace. 

This unit applies to individuals who contribute to actions to achieve compliance with WHS legislation as part of their WHS responsibilities, which are in addition to their main duties.
 
NOTE: The terms 'occupational health and safety' (OHS) and 'work health and safety' (WHS) are equivalent and generally either can be used in the workplace. In jurisdictions where the National Model WHS Legislation has not been implemented RTOs are advised to contextualise the unit of competency by referring to the existing State/Territory OHS legislative requirements. 

No licensing, legislative, regulatory or certification requirements apply to this unit at the time of publication.
Unit Sector
Regulation, Licensing and Risk – Work Health and Safety

[bookmark: _Toc329018037]

[bookmark: _Toc415154319][bookmark: _Toc419713926][bookmark: _Toc329018038]Performance Criteria
	Element
Elements describe the essential outcomes.
	Performance Criteria
Performance criteria describe the performance needed to demonstrate achievement of the element.

	1. Determine the legal framework for WHS in the workplace
	1.1 Identify and access current WHS legislation and related documentation relevant to the workplace, occupation and industry
1.2 Apply knowledge of the relationship between WHS Acts, regulations and codes of practice to assist in identifying WHS legislative requirements in the workplace
1.3 Identify duty holders
1.4 Identify legal obligations and duties for who to consult with regarding training of workers and health and safety representatives
1.5 Identify consequences of non-compliance with WHS Acts, regulations, codes of practice, standards and organisational WHS policies, procedures, processes and systems


	2. Contribute to activity that reflects WHS legislative requirements
	2.1 Contribute to monitoring compliance with legislation
2.2 Contribute to ensuring that workplace complies with legislation
2.3 Identify and take appropriate action on non‑compliance with legislation
2.4 Recognise limits of own expertise and legal duties, and access help and advice when required


	3. Keep up-to-date with legislation and relevant publications
	3.1 Use relevant sources to keep up-to-date with legislation and relevant publications
3.2 Communicate information on relevant legislative changes and relevant publications to others





[bookmark: _Toc329018039][bookmark: _Toc419713927][bookmark: _Toc415143424][bookmark: _Toc415154320]Foundation Skills
This section describes language, literacy, numeracy and employment skills incorporated in the performance criteria that are required for competent performance.
	Skill
	Performance
Criteria

	Description

	Learning
	3.1
	· Identifies and evaluates information from formal and informal sources to update knowledge


	Reading
	1.1-1.5, 3.1
	· Interprets a range of textual information to determine regulatory and procedural requirements and necessary actions


	Writing
	2.3, 3.2
	· Documents WHS information in a sequential manner using required format, correct grammar and industry specific language


	Oral communication
	2.1, 2.2, 2.3, 3.2
	· Provides information or advice using language appropriate to audience
· Uses listening and questioning to clarify and confirm understanding 


	Navigate the world of work
	2.1- 2.3, 3.1
	· Follows policies, procedures and legislative requirements relevant to own role
· Keeps up to date on changes to legislation or regulations relevant to own role


	Interact with others
	2.4, 3.2
	· Selects appropriate communication protocols and conventions to provide or seek information


	Get the work done
	1.1-1.5, 2.3, 3.1
	· Plans, sequences and prioritises tasks and activities to support compliance with WHS regulatory requirements
· Initiates standard procedures in response to non-compliance issues, requesting assistance if necessary
· Uses the main features and functions of digital tools to complete work tasks and access information
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Performance Evidence

Evidence of the ability to:

· Identify and apply work health and safety (WHS) legislative requirements applicable to the workplace, occupation and industry, including keeping up to date with legislation and relevant publications
· Identify and act on non-compliances with WHS legislation
· Identify duty holders
· Communicate WHS information to others
· Refer issues of non-compliance to responsible persons or authorities and seek advice from appropriate sources.

Note: If a specific volume or frequency is not stated, then evidence must be provided at least once.

Knowledge Evidence

To complete the unit requirements safely and effectively, the individual must:

· Explain the WHS legislative duties of self and others including limits on own expertise
· Outline the key organisational WHS policies, procedures, processes and systems
· Outline the key requirements in relevant commonwealth and state or territory WHS Acts, regulations, codes of practice, standards and guidance material, and other relevant publications
· Identify obligations and duties for consultation and who must be consulted
· Identify people who could be accessed for help
· Identify the consequences of non-compliance
· Explain ways to get information about compliance with legislation.

Assessment Conditions

Assessment must be conducted in a safe environment where evidence gathered demonstrates consistent performance of typical activities experienced by individuals carrying out work health and safety duties in the workplace and include access to:

· Organisational policies, standard operating procedures, procedures and plans with information on compliance requirements
· Relevant acts, regulations, codes of practice, licensing requirements and standards
· Guidance materials and alerts issued by the relevant WHS regulator
· Relevant WHS data files
· Appropriate office equipment and resources.

Assessors must satisfy NVR/AQTF assessor requirements.

Links

Companion volumes available from the IBSA website: http://www.ibsa.org.au/companion_volumes


[bookmark: _Toc285113079][bookmark: _Toc324775052][bookmark: _Toc324853154][bookmark: _Toc346645721][bookmark: _Toc419713929]Housekeeping Items
Your trainer will inform you of the following;
Where the toilets and fire exits are located, what the emergency procedures are and where the breakout and refreshment areas are.
Any rules, for example asking that all mobile phones are set to silent and of any security issues they need to be aware of. 
What times the breaks will be held and what the smoking policy is.
That this an interactive course and you should ask questions.
That to get the most out of this workshop, we must all work together, listen to each other, explore new ideas, and make mistakes. After all, that’s how we learn.
Ground rules for participation;
Smile
Support and encourage other participants
When someone is contributing everyone else is quiet
Be patient with others who may not be grasping the ideas
Be on time
Focus discussion on the topic
Speak to the trainer if you have any concerns
[bookmark: _Toc324775053][bookmark: _Toc324853155][bookmark: _Toc346645722][bookmark: _Toc419713930]Objectives

Know how to determine the legal framework for WHS in the workplace 
Understand how to contribute to activity that reflects WHS legislative requirements 
Learn how to keep up-to-date with legislation and relevant publications
Gain the skills and knowledge required for this unit 




[bookmark: _Toc419713931]1. Determine the legal framework for WHS in the workplace
1.1 	Identify and access current WHS legislation and related documentation relevant to the workplace, occupation and industry
1.2 	Apply knowledge of the relationship between WHS Acts, regulations and codes of practice to assist in identifying WHS legislative requirements in the workplace
1.3	Identify duty holders
1.4 	Identify legal obligations and duties for who to consult with regarding training of workers and health and safety representatives.
1.5 	Identify consequences of non-compliance with WHS Acts, regulations, codes of practice, standards and organisational WHS policies, procedures, processes and systems
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[bookmark: _Toc419713932]1.1 – Identify and access current WHS legislation and related documentation relevant to the workplace, occupation and industry 
From 1 January, 2012 the Commonwealth, state and territory governments introduced a new harmonised work health and safety law which aims to ensure work health and safety laws provide regulators with functions including:
Providing advice and information to duty holders and the community
Monitoring and enforcing compliance with work health and safety laws
Fostering co-operative, consultative relationships between duty holders and the persons and representatives they owe a duty to
Sharing information with other regulators; and
Conducting and defending proceedings under work health and safety laws.
Until now, the Commonwealth, State and Territory Governments were responsible for making and enforcing their own health and safety laws. Even though, these jurisdictions are similar, the variations led to confusion. By developing the Model Work Health and Safety laws, Safe Work Australia, working with the Commonwealth, State and Territories harmonised the act, regulations and codes of practice.
Page | 4

[image: ]Appendix number One provides you with the most recent list of Regulators. Note these URL addresses tend to change on a regular basis. Check Regulators to confirm information pertaining to your industry. As a worker within the WHS field, it is important to make sure that you stay up to date with changes within WHS in Australia as the information provided within the legislation will impact on the decisions that you make about work health and safety in the workplace
[bookmark: _Toc419713933]Legislation may include:
	Type of legislation
	Brief description
	URL Addresses

	Common law

	The state and federal laws of Australia makes up the common law of Australia. Judges play an important role in common law and covers areas that parliament has never considered and has not passed legislation from.
Courts make laws in two ways which include:
Through statutes and
Through decisions
These decisions are part of the body that makes common law. 
	http://h2g2.com/dna/h2g2/A2498402 
Access Date: 17.10.2012
Common Law in Australia

	Contract law 

	A promise or a set of a promise between one or more parties is a contract. In Australia, for a contract to be binding, there must be:
1) Offer and acceptance (a promise for a promise)
2) Intention to create legal relations
3) Legal Capacity, such as parties must be of legal age, capable to make a legal contract and not incapacitated by anything such as alcohol, that impedes their ability to make a legally binding decision)
4) Consideration (the exchange of one thing for another)
5) Formalities (There are no rules in place for formalities. There just has to be an agreement, except in areas such as complying with legislative requirements)
To learn more about Contract Law, refer to the URL Address provided.
	http://www.australiancontractlaw.com/law.html 
Access Date: 17.10.2012
Australian Contract Law

	Criminal law

	A crime is a breach of the law and may vary according to the level of the offense. For example, a driver chooses not to wear a seat belt and they are fined and lose points on their licence if they are driving. However, when the failure to wear seat belts is denied, then third parties are harmed, yet failure to wear a seat belt could hardly be categorised to cause injury, as there is no guarantee that the injury will occur.
To read more about criminal law, refer to the URL Address and right click on the PDF’s.
	https://www.irwinlaw.com/store/product/425/criminal-laws-in-australia Access Date: 17.10.2012
Criminal Law in Australia

	Dangerous goods

	Dangerous goods relates to substances that have the potential to harm people, property and the environment. They may include:
· Corrosives 
· Explosives
· Flammables
· Oxidising (feeds fires so they burn more fiercely)
· Spontaneously combustible (bursts into flames when lit)
· Toxic (poisonous); and
· Water reactive (produce flammable or toxic gases if mixed in water)
Dangerous goods can include petroleum, chemicals and fertiliser. The current documents that form the national consistent regulatory approach to dangerous goods includes the National Standards and State/Territory codes of practice including their guidance material for hazardous substances ad dangerous goods.
	Guidance on the classification of hazardous chemical under WHS Regulations
Implementation of the Globally Harmonised System of Classification and Labelling of Chemicals (GHS) April 2012

Codes of practice
Labelling of Workplace Hazardous Chemicals
Managing Risks of Hazardous Chemicals
How to Manage Work Health and Safety Risks

	Environmental protection

	The Commonwealth body for Environmental Protection in Australia is the Department of Sustainability, Environment, water, population and communities which covers the compliance and enforcement of breaches of environmental legislation. 
The aim of the department is to implement Australian Government policies aimed at protecting Australian heritage and the environment.
Each State and Territory in Australia has its own Environmental Protection Agency (EPA). To find the State and Territory heritage organisations refer to the URL Address provided in the next column.
New codes of practice for this department include:
· Managing noise and preventing hearing loss at work
· How to manage and control asbestos in the workplace
· How to safely remove asbestos.
· Managing the work environment and facilities.
	http://www.environment.gov.au/index.html Access Date: 17.10.2012
[bookmark: top]Department of Sustainability, Environment, Water, Population and Communities
http://www.environment.gov.au/heritage/organisations/state/index.html
State and Territory Heritage Organisations 

	Equal opportunity and anti-discrimination law

	All personnel must be treated equally, no matter their race, colour, national or ethnic origins, sex, pregnancy or marital status; age; disability; religion; sexual preference; trade union activities.
Anti-discrimination law aims to ensure that personnel and organisations act to ensure that all staff are given an equal opportunity in the workplace.
The Commonwealth and State and Territory laws generally cover the same areas of discrimination. There is a gap between each State and Territory and Commonwealth law
	http://www.hreoc.gov.au/info_for_employers/law/index.html 
Access Date: 17.10.2012
The Australian Human Rights Commission. Right click the appropriate online information for your State or Territory

	Industrial relations law

	The Australian Industrial Relations Office, is now called Fair Work Australia is the national body that has the power to carry out a range of functions relating to:
· Enterprise bargaining
· Industrial action
· Dispute resolution
· Termination of employment
From 1 January, 2010 the National Employment Standards came under the umbrella of Fair Work Australia as part of the modernisation of national awards and the application of a national minimum wage order. Refer to the Fair Work Australian website to find out more about the changes to industrial relations in Australia.
	For Industrial Relations laws in each State/Territory move to the bottom of this page.
http://www.fwa.gov.au/ Access Date: 17.10.2012
Fair Work Australia

	Privacy

	The Privacy Act 1988 relates to the regulation of information privacy. Privacy laws relate to a set of principles including:
· How private information should be collected
· Storage and security of personal information
· Storage of information kept by a record-keeper
· How information can be accessed; and
· How information can be altered.
· How personal information can be used
· Limits on the disclosure of personal information.
For more information on the Information Privacy Principles refer to the URL address in the next column.
	http://www.privacy.gov.au/materials/types/infosheets/view/6541#c Access Date: 17.10.2012
Privacy Laws

	Workers compensation
	As an employee and you are injured, you have a right to make a claim for workers compensation. As a representative for your employer, you have a legal obligation to report an injury in the workplace to the WorkCover/WorkSafe Authority in your State or Territory. Workers Compensation is an insurance paid by your employer to ensure that you are covered in the case of an injury in the workplace.
Safe Work Australia is working to include worker’s compensation as part of the harmonisation arrangements between Australian States and Territories. To find out more about Worker’s compensation in your jurisdiction refer to the URL Address in the next column.
	http://www.safeworkaustralia.gov.au/sites/SWA/WorkersCompensation/Authorities/Pages/Authorities.aspx Access Date: 17.10.2012
Commonwealth, State and Territory Contacts
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[image: ]WHS codes may include:
[bookmark: _Toc419713934]Code of Practice
Under WHS Act and Work Health and Safety Regulations (the WHS Regulations), an approved code of practice is a practical guide to achieving the standards required. A COP applies to anyone who has a duty of care as in relation to the circumstances related in the code. 
The aim of a code of practice is to ensure that industry both commercial and public is compliant. Even though a code of practice does not cover all hazards and risks in your workplace, you are still expected to consider all workplace risks.
[bookmark: _Toc419713935]So why comply with a COP?
A COP aims to demonstrate to the Courts that your organisation is compliant with WHS Act and Regulations. The evidence gathered by the organisation can be used to show what is known about a hazard, risk or control and could rely on the code in determining what is reasonably practicable in the circumstances to which the code relates.
Note that organisations do not need to follow the code of practice. However, they are required to use another method, such as technical or an industry standard, if it provides the same or a higher level of work practices than the code of practice demonstrates.
Your organisation may also demonstrate their compliance with the WHS Act and Regulations through the use of industry or technical standards, as long as the organisation demonstrates that the technical or industry standard is equal to or better than the code of practice.
There are many standards that you can measure your compliance to WHS against. The aim of standards is to ensure that products, services and systems are safely guided by procedures and specifications. Tasks need to be performed reliably and safely, while aiming to ensure that safety and quality standards are maintained.
These WHS standards aim to guide organisations and may include:
[bookmark: _Toc419713936]Australian standards
To be able to compete in a globalised market, organisations need to develop and maintain the safety of their products, while addresses environmental, social and technological issues. Standards Australia[footnoteRef:1] writes that there are seven benefits to having standards and they are that they: [1:  http://www.standards.org.au/DevelopingStandards/BenefitsofStandards.aspx ] 

Protect Australia in ensuring that expected standards are met consistently
Support Australian innovation by acting as a platform for new ideas.
Boost Australian production and productivity by saving money for business by helping to ensure that production costs are cut.
Stimulate business competition by giving business a competitive edge over those that do not meet expected standards
Link Australia to the world through ensuring that Australian standards are equivalent to International Standards
Complement Australian regulation and make markets work better by being formed based on the laws of the land. They protect Australia against terrorism and help to ensure that Australian laws are consistent throughout Australia.
Reward participants that work on the Australian Standards by increasing their knowledge, networks, professional development and competitive advantages.
At the same time, Australian Standards assist in making Australia a safer place.
[bookmark: _Toc419713937]Exposure standards[footnoteRef:2] [2:  http://safeworkaustralia.gov.au/SafetyInYourWorkplace/HazardousSubstancesAndDangerousGoods/RegulatoryPackage/Pages/ExposureStandards.aspx ] 

Exposure standards aim to ensure that individual exposure to chemicals in the workplace are kept at a minimum so that workers at not impaired or in any discomfort on the job. 
[bookmark: _Toc419713938]Guidance notes
If you ever require any help with legislation, regulations, standards and codes of practice, you should read the guidance notes relating to the topic. For a list of guidance notes for your State or Territory go to URL Address: http://www.commerce.wa.gov.au/WorkSafe/Content/About_Us/Legislation/Guidance_notes.html Access Date: 29.11.11
[bookmark: _Toc419713939][image: ]Industry standards
Industry standards provide your industry with information pertaining to their conduct, performance and actions to ensure that industry is consistent. Industry standards are usually performance base and in alignment with internationally adopted standards
[bookmark: _Toc419713940]International standards[footnoteRef:3]	 [3:  http://www.iso.org/iso/home.htm ] 

The International Standard Organisation (ISO) is a global organisation that develops standard upon which processes and procedures are developed so that industry has a chance to ensure consensus arises from not only industry, but all of its stakeholders. ISO is also a bridge between the public and private sectors and takes into consideration the needs of society.
Standards ensure that product and service characteristics such as safety, quality and reliability aimed at meeting the expectations of the buyer. To read more about ISO standards, refer to URL Address: http://www.iso.org/iso/home.htm Access Date: 17.10.2012
[bookmark: _Toc419713941]National standards developed by Safe Work Australia
SafeWork Australia is the national standards for WHS. Compliance including for new 
Legislation, regulations that are supported by
Approved codes of practice; and 
Guidance Material
These national standards are regulated by State/Territory Authorities (see Appendix Number One)
[bookmark: _Toc419713942]Regulations and standards developed by WHS regulators
These national standards in turn operate to ensure that the Commonwealth, each State and Territory within Australia works together to ensuring that WHS laws are reflected in their Regulations and Codes of Practice. The regulators outlined in the above table are responsible for ensuring the development of their own WHS laws, but now are harmonised to ensure that no confusion appears within the new WHS Act and its Regulations.
Access Information
Organisational policy and procedure in accessing the internet is different from organisation to organisation. Some organisations allow workers to use the internet but monitor worker usage of the internet. 
Larger organisations will usually have a procedure in which workers must obtain permission from authorised personnel to access information from other departments. If you are in a position where you are required to use a Log On and User Name to access the internet, you may to access the correct form to be sent to the Technical Department or Organisational Service Provider to update information to access appropriate files, especially if the files are in the Organisation’s Intranet. The intranet is similar to the internet, but information is accessed within the organisation.
[image: ]

[bookmark: _Toc419713943]
Activity 1.1.1 
[image: Fotolia_2204087_XS]
[bookmark: _Toc419713944]
1.2 – Apply knowledge of the relationship between WHS Acts, regulations and codes of practice to assist in identifying WHS legislative requirements in the workplace
[image: ]So what does all of the information above mean and how does it impact on the operations of an organisation. 
The National Compliance and Enforcement Policy (2011) sets out to ensure that Commonwealth, State and Territory bodies will work to the harmonisation of work (formerly occupational) health and safety laws. This means that the WHS Laws, WHS Regulations, Codes of practice and Standards all aim to ensure that WHS is consistent throughout Australia.
This does not mean that the Commonwealth Government Regulates the WHS Act and Regulations. It means each State/Territory body will act as a regulator to ensure that WHS Law is consistent. The aim of this consistency is to minimise the confusion that existed prior to the implementation of the laws in each State and/or Territory before 1 January, 2012. Before this date, if you moved between State and or Territory jurisdictions, the WHS laws changed leading to confusion and angst.
Note at the time that this resource was written, some State/Territory Regulators did not implement the new WHS Legislation due to the twelve month transitional period allocated from 1 January, 2012 to implement the Legislation. In most instances, the State/Territory encourages workers to implement new procedures in preparation for the new legislation. Consult with your State/Territory Regulator to confirm if and/or when the legislation is implemented.
Regulators need to work together to monitor the motivators, compliance and any actions that would impede the implementation of the law, regulations, codes of practice and standards. When you consider an Act, it is important to ensure that you understand that what is in the Act is legislative and you can be fined or jailed for not meeting your legal obligations under the Act. One of the reasons for a harmonised approach to WHS is the need to consolidate compliance and minimise confusion or duplication of the law.
Regulatory compliance aims to ensure that organisations and public bodies are aware of the law and take steps to follow them. Regulations are considered to be subordinate legislation[footnoteRef:4] that is made by an act of parliament. Organisations make policies based on these regulations. Codes of practice, guidance notes and Standards are some of the tools that your organisation can use to develop policy and procedure within the organisation. In short, they assist organisations in developing the tools to meet their requirements under the law. [4:  http://www.legislation.sa.gov.au/Web/Information/Understanding%20legislation/UnderstandingLegislation.aspx] 

[bookmark: _Toc419713945]Learning Task One 
As an employee of your organisation, it is important that you demonstrate an understanding of and knowledge of the WHS legislation in your jurisdiction. Using the knowledge that you have, write down a list of the legislation, regulations and codes of practice and Standards that impact on WHS in the workplace in which you work.
Do not forget to ensure that you demonstrate an understanding of your State or Territories jurisdiction as part of the WHS model and its role in harmonisation and regulation.
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Activity 1.2.1 – 1.2.2 
[bookmark: _Toc419713947][image: Fotolia_2204087_XS]
1.3 – Identify duty holders
Part Two of the Work Health and Safety Act is divided into six divisions that address the primary duty of care of both employers and their employees. As an employer, one of your principle objectives is to ensure that you meet your legal obligations under the law. An important part of this principle objective is to meet your legislative duty of care.
Under the new legislation, there may be two people who have the same responsibility to perform the same task. Workers cannot work separately. They now have a legal obligation to work together as far as “reasonably practicable” in consultation, cooperation and coordination with other parties who are performing the same duty.
[bookmark: _Toc419713948]What is reasonably practicable?
[image: ]Section 18 of the WHS Act defines reasonably practicable as a “duty to ensure health and safety that in the performance of their work, which they assess:
The chance of a hazard and risk happening.
The amount and level of harm that could arise from that risk.
The amount of information a person may require in regards to the risk; and
Whether there are suitable ways in which to minimise the risk based on the resources available and suitable in the control and minimisation of the risk.
For example, recent rains have caused pressure on the roof of your main entrance. Structurally the reception area is sound; however there are cracks in the walls that have allowed water to seep through. This water is seeping into the main entrance making the polished marble floors slippery. Severe cuts in budget due to the fluctuating interest rates have recently occurred in an effort to retain staff. This means that the amount of capital resources available to resolve WHS issues is low over the short term.
Using the criteria in the definition of ‘reasonably practicable’, there is:
A high chance of a hazard arising from the risk.
The level of harm may include slips, trips, bumps and falls.
The final decision has to be determined upon the information gathered and the options available to minimise the risk.
The amount of scarce resources available will assist you in determining the method that would be used to control the risk.
A quote from the builder exceeds the budget for the next three months. Based on the definition of reasonably practicable, you determine that this is not suitable in that the organisation does not have the resources to affect the change. However, a second option was found for the short term. 
Safety signs have been erected at the main entrance warning all that entered that the floors were slippery and to enter with care. To control the risk, the organisations full time cleaner would check the entrance floors every hour. When there is a steady stream of rain, the amount of time that the floor would be checked on a continuous basis to minimise risk to staff and all other stakeholders.
[image: ]In this way, you have determined the most appropriate choice based on the level of resources that are available, so you have been reasonably practicable. When making a decision about a WHS issue requires that meet all of the criteria in the definition of ‘reasonably practicable.’ 
Section 19 of the WHS Act states that an employer is responsible as far as ‘reasonably practicable of the health and safety of their workers or performing a task while they are performing their work duties must ensure that the workers are safe in terms of working and the job that they are performing. If a risk is identified then appropriate action must be taken to ensure that workers at not placed at risk. 
Part of the employer’s responsibility is also to ensure that regular maintenance of the work environment is maintained in terms of ensuring that:
The work environment is free of risk to worker health and safety
Regularly maintenance of safe plant and structures is performed
That there is a provision for a safe system of work; 
That worker facilities are safe, including in the case of obtaining access to the facilities; 
That workers are trained when appropriate and provided with ongoing supervision; and
That work conditions are monitored with the aim of preventing injury or illness of workers in the conduct of the business
Part of ensuring a safe work environment is ensuring that all of these tasks are performed so that the workplace is controlled and the opportunity of risk has been minimised or eliminated. This also applies when a worker resides on a premise as part of their work duties.
[bookmark: _Toc419713949]Self employed
Self-employed personnel must ensure that their work environment is safe while they are working. This means that if you are a subcontractor on a work site and you believe there is a hazard, then you have the responsibility of addressing this issue with the owner of the work environment.
[bookmark: _Toc419713950]Control of the work environment (Section 20)
If you manage or control a work environment, you have a responsibility as far as is reasonably practicable to ensure that the workplace is controlled, and that steps are taken to minimise risk identified. This may include: 
Risks arising from entering or exiting the building. If a risk is identified, steps need to be taken to control the risk.
Anything that arises in the workplace.
[bookmark: _Toc419713951]Meaning of person conducting a business or undertaking includes:
One or more persons undertaking a business; and
Include businesses irrespective of whether they gain a profit or not.
This definition may include partnerships, including partners and unincorporated associations, but not person’s employed as a worker or officer, an elected member of a local authority (such as a council member) who does not conduct business, the interpretations of the regulations, a volunteer who does not conduct business or volunteer association.
The Interpretive guideline builds on this definition in the WHS Act of the meaning of “person conducting a business or undertaking.”
When a person conducts a business or undertaking, you need to ask:
Does the enterprise aim to make a profit and have a system of continuity, organisation and systems?

Business
Yes



Does the enterprise aim to make a profit and have a system of continuity, organisation and systems, but without the intention to make a profit or commercial in nature?

Undertaking
Yes







Examples of a business or undertaking include:
Retailers
Wholesalers
Manufacturers
Owner-drivers of a courier service
Local council
School
Government department or agency
A franchiser
Sole trader
Regulators do not consider the following as persons conducting a business or undertaking to be:
Individuals who perform domestic chores in and around their homes;
Individuals arranging a onetime event (dinner parties or garage sales); and
[image: ]Individuals who perform ad-hoc home maintenance and repairs or domestic work 

Other duty of persons conducting businesses or undertakings involving: 
Please note; that the lists under Sections 22 – 25 apply across Subsections 1 -5). If these areas apply to your work environment, please take the time to review these duties of care in closer detail in the WHS Act. 
[bookmark: _Toc419713952]Duty of Officers (Sections 27)
As an officer conducting business or undertaking a duty under the WHS Act, you must exercise due diligence to make sure that your duty complies with the business you are conducting business for or undertaking a duty.  Failure to comply in either conducting business or undertaking a duty, you can be convicted or found guilty of an offence in relation to the duty or obligation.
What does this mean?
This means that under Section 33 (Category 3), the failure of a duty officer to follow their obligation in complying with health and safety duty means that the officer has a health and safety duty and fails to comply with that duty, that as an individual, they may be fined $50,000 or a business $100 000. 
	Section 34 highlights the exceptions to this rule which are:
	However

	
Volunteers, except under a duty under Section 28 or 29; or 
Where an unincorporated association does not commit an offence under the Act and is not liable for a civil penalty under the Act.
	
An officer of an unincorporated association (other than a volunteer) may be liable to comply under Section 27, 28 or 29.



[bookmark: _Toc419713953]Duty of Workers (Section 28) and Duties of other persons at the workplace (Section 29)
Workers, while they are work need to take reasonable care:
a) To ensure that they of their own health and safety in the workplace.
b) To do not take action or fail to take action that will have a negative impact on the health and safety of others.
c) [image: ]Follow instructions that is given to ensure that the person follow the Act; and
d) Follow a reasonable policy or procedure relating to health or safety at the workplace that the worker has been notified about (excluding Section 29).


[bookmark: _Toc419713954]Part 3 Incident Notification
A person operating an organisation or undertaking must report an incident as soon as they are aware of the incident during the normal course of business to the regulator of your State or Territory (See 1.1). The incident must be reported in the fastest way possible (Section 38). This means that the report can be:
By phone – Provide details of the incident. The regulator may request that you put this information in writing within 48 hours.
In writing – Make sure that when you provide the report in writing, that you use a format that is approved by your State or Territory regulator. If you are not sure of the appropriate format, ask the regulator.
Make sure that the information is provided by the person conducting the business or undertaking. When a report is made, the business or undertaking should receive confirmation that the information has been received and in most instances, the regulator will provide you with notice that the report has been received. This may take the form of a receipt number, letter or email. This information must be kept for five years from the notice of the receipt.

[image: ]

[bookmark: _Toc419713955]Learning Task Two
As an employee or a representative for your employer during your own work day, discuss your duty of care within your work environment. Give an example for each duty.

























[bookmark: _Toc419713956]
Activity 1.3.1 – 1.3.4
[image: Fotolia_2204087_XS]

[bookmark: _Toc419713957]
1.4 – Identify legal obligations and duties for who to consult with regarding training of workers and health and safety representatives.
[image: ]The Work Health and Safety Consultation, Cooperation and Coordination Code of Practice, 2011 provide you with information on your legal obligation, duties for consultation and training of employees, safety representatives and others. The Work Health and Safety Act aims to recognise that workers should provide input in regards to WHS issues as it improves the decision making process in regards to safety and assists in reducing risk in the workplace.
This means that you have a legal responsibility to consult with workers in the course of business who are directly affected by a work health and safety issue (Section 47). However, you can only consult with workers and others as far as reasonable practicable. For example, if you work the night shift and have a responsibility to make sure that you are at work every night, it may not be practical for you to consult with personnel working in the middle of the day.
Do not just consider workers, consider who else may be able to provide feedback and contribute to the consultation process. This may include sub-contractors, contractors and anyone else working in the workplace who may be at risk due to the hazard.
[bookmark: _Toc419713958]Section 46 
Where there are two persons with the same responsibilities working, they should consult people as much as they can in relation to a similar matter. As part of the consultation, cooperation and coordination, those who conduct business will have responsibilities if they:
Engage or direct workers who influence the work done.
May put other people at risk during the course of business.
Manage the control of fixtures and fittings at the workplace.
Design, manufacture, import or supply substances for at the minimum of the workplace.
Install, conduct or commission plant or structures at a workplace.
In these instances, the persons directing or engaging others may have responsibilities that overlap should spend time consulting with each other as is practical.
If you are an officer, such as a Director of a Company you have a legal obligation to ensure that all workers comply with the WHS Act and Regulations including making sure that all workers and duty holders consult, co-operate and co-ordinate with others.
In turn, workers must take steps to ensure that they care for their own and others safety in the workplace. This means that workers should follow work processes and procedures in consultation with others.
In many instances the words, practicably reasonable, consultation, cooperation and coordination arise. Let us now look at these terms in more detail.
[bookmark: _Toc419713959][image: ]Practicably reasonable (3.6)
When the term reasonably practicable and practicably reasonable arises, an employer would consider the following, including:
The type of work being carried out and the type of business operating.
The level and level of risk in regards to a hazard or risk.
The decision to be made and its prioritisation.
Availability of resources
Shifts of workers
The characteristics of workers.
It is essential that when a decision is made, the employer ensures that the information being provided to decision makers and those who are being consulted is sufficient that all parties understand the reasons for decisions made. Consultation should consider those personnel, whether internal or external to the organisation are going to be affected by the changes being considered. 
[bookmark: _Toc419713960]Consultation (6.3)
It is essential that everyone is committed to the consultation process. Information should be shared so that informed decisions are made in regards to managing safety. Workers that are directly impacted by a safety issue should be consulted with. 
Consultation can involve:
What each party will do, when, where and what resources that will be used.
How they will influence the work environment that they work in which they work.
How the duty holders will influence the work environment and affect what others do. 
Determine what each worker will do that will affect the activity they are involved in.
The workplace procedures that will impact on the way in which consultation is performed.
The sharing of information between one duty holder and another.
The impact of each activity in regards to the level of risk involved (whether it increases or decreases risk).
How each duty holder will contribute in controlling risk.
The communication methods used to monitor WHS or identify changes to the workplace.
These steps will be used to determine how WHS is addressed in the workplace and, the steps must ensure that parties are co-ordinated and that each party works together to obtain the desired results.
[bookmark: _Toc419713961]Co-operation (6.4)
Co-operation in the consultation process refers to all parties working together to ensure that all agreed tasks are performed. Duty holders must consult with their workers about a health and safety issue. During this process, you must make sure that you follow your organisations communication procedures and follow any requests that are within your capacity to perform. This means that you should only perform tasks that you believe do not place you at risk. If you believe that you are at risk, you may say no, only if you justify why you will not perform a specified task.
[bookmark: _Toc419713962][image: ]Co-ordination (6.5)
To minimise risk in the workplace, supervision (duty holders) need to ensure that staff perform tasks to make sure that the workplace is safe. This will require the supervisor to plan and organise the way in which other work is performed. To minimise any gaps in risk, supervisors must work together to make sure they know what task or tasks each party is performing.
It is essential that all activities are controlled. If management or supervisors do not communicate and coordinate their actions, you could be placed at risk.
[bookmark: _Toc419713963]Training
One of the objectives of the WHS Act is to “promote the provision of advice, information, education and training in relation to work health and safety” (p.2). The aim of training is to ensure that personnel are protected from risk in the normal course of business. For example, if workers find a wet floor then they need to put out signs and mop the floor dry so no other personnel, either internal or external to the organisation are exposed to slips, trips and falls.
Other personnel, who will require training, will include health and safety representatives. Section 72 of the WHS Act provides that an employer has a legal obligation to train their health and safety representatives who ask for training. This training must occur within three months of the health and safety representatives request and the employer must give the employee time off for training and pay the costs of the course that has been approved by a regulator (see 1.1). Until the health and safety representative completes training, previously completed training or completed a similar level training, they are not allowed to give workers instructions.
The type of information that you may consult with others about may include:
Directing you to the correct information
Assisting you in determining what information is relevant
Giving you feedback about whether a decision is realistic or not
Helping you to interpret the information you are analysing.
Personnel will treat you the way in which you treat them. People will respond to you with respect if you treat them with respect. If you want people to be participative in the above areas, you should treat them the way you want to be treated. However, make sure that you never lose sight of the fact that Australia is a culturally diverse nation. It is essential that you make allowances for those different cultures and be understanding of the differences between the cultures.
Your interpersonal skills should be developed to ensure that you have the necessary skills to associate with teams and personnel to obtain the information that you require. Interpersonal skills that you should develop include:
[bookmark: _Toc419713964]Networking
A network is the way in which you make a connection with personnel and clients with similar interests. Through these connections, you can develop a system where information is at your fingertips. For example, a change has been implemented to the Work Health and Safety Act (2011). You are not sure about how to implement the change, so you could consult with a team member or another representative who could make recommendations on how to make the change.
[bookmark: _Toc419713965]Seeking feedback from group members to confirm understanding
To ensure that you are performing a task correctly or are reading information correctly, you should discuss your understanding with group members. By obtaining feedback you can ensure that you are not making incorrect decisions or finding information from the wrong location. Also use this time to use questions to clarify information that you are not clear about.
[bookmark: _Toc419713966]Summarising and paraphrasing
Paraphrasing is the process of repeating what personnel, colleagues and supervisors say to demonstrate that you understand the information that they are giving you. Summarising is the process of breaking down what personnel and customers say to confirm the facts that you have been given.
Summarising and paraphrasing are excellent tools to demonstrate that you are not only listening, but you understand what is being said. Time is money. It is essential that you get instructions correct the first time. Failing to confirm what is said and asking questions to clarify information may waste time if you are not performing a task correctly. 


[bookmark: _Toc419713967]Using appropriate body language
Effective communication of body language includes making sure you:
Always facing the speaker
Always making eye contact with people you speak to
Always nod your head to acknowledge the speaker and to demonstrate that you are listening
Ensure that fingers are wide spread for more impact
Ensure that your palms are exposed in a submissive position
Keep your arms and legs apart (open body language)
Keep your head in a neutral position
Never shake your head or use negative facial expressions. Make sure that your body language reflects what you are saying. Failure to do this may mean that personnel will misinterpret what you are saying.
[image: C:\Users\Sophie\Desktop\My Work\ArtWork\Fotolia_14576350_S.jpg]

[bookmark: _Toc419713968]Learning Task Three
What are your legal obligations in regards to the training of your workers? Do you feel that consultation is part of this process? 


























[bookmark: _Toc419713969][image: Fotolia_2204087_XS]Activity 1.4.1 – 1.4.3

[bookmark: _Toc419713970]
1.5 – Identify consequences of non-compliance with WHS Acts, regulations, codes of practice, standards and organisational WHS policies, procedures, processes and systems
The following principles underpin all work health and safety compliance and enforcement activities:
	Consistency
	Regulators endeavour to ensure that similar circumstances at workplaces lead to similar approaches being taken, providing greater protection an certainty in workplace and industry.

	Constructiveness
	Regulators provide support, advice and guidance to assist compliance with WHS laws and build capability.

	Transparency
	Regulators demonstrate impartiality, balance and integrity.

	Accountability
	Regulators are willing to explain their decisions and make available avenues of compliant or appeal.

	Proportionality
	Compliance and enforcement responses are proportionate to the seriousness of the conduct.

	Responsiveness
	Compliance and enforcement measures are responsive to the particular circumstances of the duty holder or workplace.

	Targeted 
	Activities are focussed on the areas of assessed highest risk or the WHS regulators’ strategic enforcement priorities.



Failure to comply with a duty of care under the WHS Act falls under three categories. These categories include:
[bookmark: _Toc419713971]Section 31 – Reckless Conduct – Category 1
Reckless Conduct can arise when:
You have a health and safety duty.
That by your conduct exposes individuals to whom they have a duty to a hazard or a risk.
The individual makes a decision recklessly, thereby exposing another to a risk. For example, your supervisor asks you to climb an extension ladder and place yourself at risk.
For example, your duty of care is to ensure that staff is trained in regards to work health and safety. If you fail to ensure that the person or individual is trained and an incident arises from that risk, then your maximum penalty could include:
	An offence committed by an individual (other than a person conducting a business or undertaking a business or undertaking).
	Five years or $300,000 or both


	In the case of an offence committed by an individual conducting a business or undertaking or as an officer representing that business.
	$600 000 or 5 years imprisonment or both


	In the case of an offence committed by a body corporate.
	$3 000 000




It is essential that if you are faced with a penalty that you have a reasonable excuse if you wish to avoid the maximum penalty.
[bookmark: _Toc419713972]Section 32 – Failure to comply with health and safety duty – Category 2
When you have a duty under the WHS Act and fail to comply with that duty and that failure results in the death or serious injury or illness of another individual, you will have failed to comply with the WHS Act.
The maximum penalty for this includes:
	An offence committed by an individual (other than a person conducting a business or undertaking a business or undertaking).
	$150 000

	In the case of an offence committed by an individual conducting a business or undertaking or as an officer representing that business.
	$300 000

	In the case of an offence committed by a body corporate.
	$1 500 000





[bookmark: _Toc419713973]Section 33 – Failure to comply with health and safety duty – Category 3
A Category 3 offence arises if a person has a health and safety duty and they failure to comply with that duty.
The maximum penalty for this includes:
	An offence committed by an individual (other than a person conducting a business or undertaking a business or undertaking).
	$50 000

	In the case of an offence committed by an individual conducting a business or undertaking or as an officer representing that business.
	$100 000

	In the case of an offence committed by a body corporate.
	$500 000


[bookmark: _Toc419713974]Section 34 – Exceptions include:
Volunteers who do not comply for a failure to comply with a health and safety duty, except under Sections 28 and 19 (see 1.3).
An unincorporated association does not commit an offence under this duty and is not liable for a civil duty for failure to comply with a duty or obligation imposed on them under the Act.
However, they may be liable if they fail to comply with Section 27; and
A member of an unincorporated association may be liable for failure to comply with a duty under Sections 28 and 29.
Non-compliance with WHS legislation, codes, standards, and workplace policies and procedures may include:
Inadequate systems of information, instruction training or supervision
Failure to provide information, instruction, training or supervision under Section 19 the WHS Act may include the following penalties:
	Provision to supply information, training and instruction.
	Individual – $6 000
Body Corporate – $30 000

	Provision to provide information to the person is understandable to them.
	Individual – $6 000
Body Corporate – $30 000



Plant equipment or substances not maintained, or used or stored in an unsafe condition
Failure of the designer (Section 22), the manufacturer (Section 23), the importer (Section 24), and the supplier (Section 25) in regards to their duties (see 1.3) under the WHS Act may result in the Penalties under Sections 31 to 33. The level of penalty will be determined by the category of risk that is proved.
Poor consultative practices

	Division One:
Failure to comply with Consultation, co-operation and co-ordination and participation.
	Maximum penalties

	Section 46 – Duty to consult with other duty holders
	Individuals – $20 000
Body Corporate – $100 00

	Division Two:
Consultation with workers
	

	Section 47 – Duty to consult workers
	Individuals – $20 000
Body Corporate – $100 00



Workplace hazards not identified or controlled
The failure of a person operating a business or undertaking to report an incident under Section 38 of the WHS Act includes the following maximum penalties:
Individual – $5 000
[image: ]Body Corporate $25 000
Workplace systems not in place or inadequate

[bookmark: _Toc419713975]
Learning Task Four
Do you believe that the penalties for non-compliance of WHS/WHS legislation are sufficient? What is the purpose of these penalties? Discuss

























[bookmark: _Toc419713976][image: Fotolia_2204087_XS]Activity 1.5.1



[bookmark: _Toc419713977]2. Contribute to activity that reflects WHS legislative requirements
2.1 	Contribute to monitoring compliance with legislation 
2.2 	Contribute to ensuring that workplace complies with legislation
2.3	Identify and take appropriate action on non‑compliance with legislation
2.4 	Recognise limits of own expertise and legal duties, and access help and advice when required
[bookmark: _Toc419713978][image: ]
2.1 – Contribute to monitoring compliance with legislation

Your organisation has a legal obligation to ensure that they comply with WHS Act and Regulations, codes of practice and guidelines. Your organisation also has a legal obligation to improve safety in the workplace.
One example of continuous improvement that will assist you in learning includes the Plan Do Can Act Cycle (PCDA Cycle).
[bookmark: _Toc419713979]Plan
[image: C:\Users\Sophie\Desktop\My Work\ArtWork\Animations\check_it_off_your_list_500_wht.gif]Identify and analyse problems using clear goals
Communicate the plan
[bookmark: _Toc419713980]Can
Implement the plan 
[bookmark: _Toc419713981]Do
Evaluate progress and check that what you are doing is correct
[bookmark: _Toc419713982]Act
Evaluate what is not being done well – such as you are not meeting your goals to minimise risk 
Check if there are ways in which to improve what is working
Do is part of the monitoring process. It is important to make sure that you provide feedback as part of the consultation process. This information should then be used to:
Evaluate progress
Identify what is being done right and look to improve performance or
Identify what is being done wrong and discuss other options that can be used to minimise or eliminate risk in the workplace.
Monitoring is the collection of information and data that is used to assist individuals to make decisions on WHS issues. These issues can be used to measure whether the organisation is:
Making an informed decision in regards to health and safety through the use of the most recent data.
The WHS conditions in the workplace sufficient to demonstrate that the organisation is meeting its legal obligations under the law.
To ensure that these measures are met, your organisation will develop policies and procedures based on the legislative requirements of the WHS Act and Regulations. By following these policies and procedures you will be meeting your duty of care under the WHS Act.
Even though these procedures set the minimum standards to ensure that WHS legislation is met, monitoring will assist you in determining that the minimum standards are at least maintained. It should be an objective of the organisation to improve the quality of the health and safety within the workplace.
Evidence suggests that complacency breeds contempt. What does this mean? Reflect on your own work experience. You perform tasks every day. As you become familiar with the tasks that you perform, you start to run on automatic when you perform them. If you do not manage your performance, your level of performance may not decline, however your awareness of performing the task may decrease. In turn, the level of risk in performing these tasks may increase, leading to more risk to yourself and others in the workplace.
[image: ]Many organisations will have different procedures to monitor the level of performance and in turn compliance of staff in the workplace. For example, the number of incidents in a work area has increased over the last three months. What is the cause of this increase? Monitoring will assist you in determining the cause of the increase of risk and then determine through the consultation process how to minimise the risk.




	You may ask yourself:
	Information you may need to gather as part of the monitoring process
	What should you do?

	What level of training, information and instruction has the team received during this period?
	Have staff received training? If so, what training have they receive? 
Was the training appropriate to minimise the risks?
What information did the staff receive? Was that information appropriate for them to make an informed decision as part of the consultation process?
	If the answer in any instance is no, then you need consult with staff and determine the most appropriate method in which to minimise the risk.

	What changes to procedures, processes and systems may have caused this increase of risk?

	Were any changes made to processes, systems or procedures in the department?
	If yes, you should review the process in consultation with your team. When a new procedure is implemented, unforseen problems may arise that were not identified when the process was reviewed and the decision was made. For example you may not have consulted with a member of the team who could have identified the risk.



A tool that you may use to assist you in identifying gaps in processes, procedures and processes is a gap analysis. Monitoring should be performed in a planned manner. Evaluation of the information monitored should include an assessment of the quality and impact of the health and safety issue that you are monitoring. A gap analysis is a tool that will assist your organisation in evaluating actual performance and expected performance.


In the instance where there is an increase in incidents in the workplace, you are identifying the actual performance (increase of incidents) is not meeting the expected performance (Nil incidents).

No incidents
Six incidents



								   Knowledge gap
Strategic gap

Expected performance
Actual performance





The strategic goal is for there to be no incidents in the workplace. Our monitoring through accident/incident reports shows that there are six incidents arising in the area. This means that actual performance is not aligned with expected performance. The aim of expected performance is to ensure that the organisation does not have:
Increases in insurance premiums; and
Staff morale is maintained through a health and safe workplace.
The increase in incidents means that insurance premiums for the workplace are increased and the more incidents that arise not only highlights a problem with the communication and consultation process. It also highlights a further increase in organisational spending to not only replace workers who have been injured, but a decrease in productivity. In most instances when there is an increase in incidents in the workplace, the staff is given the impression that their employer does not care for their safety.
So what should you do?
The Work Health and Safety Consultation, Cooperation and Coordination Code of Practice aims to ensure that your legal obligations under the WHS Act and Regulations are maintained. Procedures are developed to provide you with the steps to perform work duties. Those procedures will include how to monitor worker’s health and work conditions. It is important that these procedures are clear and at a level that the parties have information communicated to them in a manner that they understand.

[bookmark: _Toc419713983]
Learning Task Five
List your current responsibilities in regards to monitoring WHS/WHS in the workplace. How can you improve monitoring in your workplace? Make suggestions and briefly explain how each suggestion can improve performance in your workplace.

























[bookmark: _Toc419713984][image: Fotolia_2204087_XS]Activity 2.1.1 – 2.1.2




[bookmark: _Toc419713985]
2.2 – Contribute to ensuring that workplace complies with legislation
Consultation is an excellent way in which to encourage workers to contribute to work in a safe manner. The Work Health and Safety Consultation, Cooperation and Coordination Code of Practice guide you in implementing processes to ensure that workers have the capacity to work in a safe manner.
To ensure that you and workers contribute to making sure that work is undertaken in a safe manner, it is important to make sure that:
[bookmark: _Toc419713986]Information is shared with workers (3.1)
[image: ]The sharing of information includes making sure that workers have access to:
Appropriate health and safety procedures
Hazard reports and assessments
Technical and manufacturer manuals
Future changes to procedures, processes and systems; and
Data in regards to injuries. 
It is essential to make sure that information is presented in a manner that the worker or co-worker understands. For example, charts and graphs can be used to demonstrate changes within the workplace. Workers may not require the cause for a change, so they may not be provided with the information. However, management may require information on the cause of a variation so they can determine possible options that will define the parameters that workers may have in resolving an issue.
No matter how information is presented, you should always ensure that you retain records of the information, not only to meet your legal obligations, but to also maintain as historical data to demonstrate what decisions have been made and the reason they were made.
[bookmark: _Toc419713987]Give workers an opportunity to contribute and express opinions and ideas (3.2)
To obtain the highest level of feedback and ideas from workers, it is important to consider the times in which you can access them. Remember that you should consult with as many people who will be impacted by a change in health and safety. There may be times in which you may need to consult with workers working on other shifts, so you may need to consider other options or avenues in which to give the workers an opportunity to contribute their opinions.
Meetings, emails, intranet and other communication methods should be made available to reach staff. If you are on a tight schedule, make sure that you communicate time frames to workers so that they will be given an opportunity to provide feedback.
You should also consider external parties that will be impacted by the change. They may be able to provide you with a different perspective.
[bookmark: _Toc419713988]Other views 3.3
Workers and other parties take the time to give you different views and opinions. Do not just disregard them. The aim of obtaining their contribution is to encourage their contribution in work health and safety. By demonstrating that you are considering their views and opinions, you are encouraging them to participate in health and safety. 
Make sure that before you make a final opinion that you discuss the final options with workers and health and safety representatives, especially on issues that you need clarified. Take the time to let workers know why their views and opinions were not considered. For example, introducing a new piece of equipment may be outside the organisation’s budget. Provide them with feedback, acknowledge their contributions and their views and thank them for their effort.
[bookmark: _Toc419713989]Outcomes 3.4
Address any concerns or issues parties may have with any of the options that you are considering. Communicate final decisions, times, dates and actions required too workers so that they are prepared for the change and will make sure that the change process is completed smoothly. If you fail to communicate with workers you may find that they will not be receptive to changes put in place and may stall updates and changes.
[bookmark: _Toc419713990]The degree of consultation 3.5
Safety matters are a must. You should always consult as much as possible with workers who are directly affected by a health and safety issue. Organisations policies and procedures will usually vary according to the following variables, including:
Type and size of the organisation
The type of industry it operates within
The level of risk or hazard involved
The worker’s characteristics
Worker availability; and
The workers working arrangements, including work hours and on their work situation.
Organisational procedures are usually designed to ensure that sufficient information is gathered so an informed decision can be made. The more opportunity that workers are given to contribute to the review process, the more information that you will obtain to make a decision in regards to the health and safety issue.
[bookmark: _Toc419713991]Documentation 3.6
Records of the consultation process should be made and documented to ensure that the organisation is not only meeting its legal requirements, but also to use as part of the organisations continuous improvement process.
Health and Safety Representatives and Committees
However, to further enhance the consultation process, it is essential that you are aware of who the health and safety representatives and health and safety committee members are so that you can gather further information
If you are not familiar with the following processes in your workplace, then you should consult with the appropriate personnel to make sure that you are familiar with your legal obligations. If is also important to make sure that if you are a team leader that you follow the procedures discussed above in ensuring that your team is:
Contributing to an WHS audit
Contributing to an WHS inspection
Contributing to engaging external specialists and consultants.
Contributing to the identification of non-compliance with WHS legislation in the workplace.
Contributing to the implementation, monitoring and evaluation of actions to ensure WHS compliance. 
Making recommendations about how compliance with WHS legislation could be achieved.
Reporting breaches of compliance to responsible persons or authorities.
Where required, carrying out notes or functions specified in legislation or workplace policies and procedures.
[image: ]

[bookmark: _Toc419713992]Learning Task Six
What is the importance of providing information to workers and other personnel in regards working in a safe manner? Discuss.
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Activity 2.2.1
[image: Fotolia_2204087_XS]

[bookmark: _Toc419713994]
2.3 – Identify and take appropriate action on non‑compliance with legislation
Non-compliance is an obstacle in ensuring that an organisation is not performing its legal obligations under the law, codes, standards, policies and procedures. As a worker, some of these areas will include making sure that your team or other personnel within the organisation contribute to achieving compliance.
[image: ]The area/s that you may find that non-compliance is in:
Contributing to an WHS audit
Contributing to an WHS inspection
Contributing to engaging external specialists and consultants
Contributing to the identification of non-compliance with WHS legislation in the workplace 
Contributing to the implementation, monitoring and evaluation of actions to ensure WHS compliance 
Making recommendations about how compliance with WHS legislation could be achieved
Reporting breaches of compliance to responsible persons or authorities
Where required, carrying out notes or functions specified in legislation or workplace policies and procedures
As we have established your workers and other personnel within the organisation have specific duties (Refer Section 1.3 of this Learner Guide). Upon finding out that non-compliance is occurring in the workplace, you need to consider why this non-compliance has occurred. Non-compliance arises when workers and other personnel are not complying with the law. Organisations must have policies and procedures in place from 1 January, 2012, if there is no compliance, then it is essential that you identify why workers and other personnel are not complying with these policies and procedures.
Failure to comply with the law will lead to penalties. To ensure that you are not faced with litigation for failure to comply with the law, you need to investigate why compliance is not occurring.


Consultation with the appropriate personnel and workers will assist you in identifying why compliance does not occur. The questions you may ask include:
What do you understand about the WHS/WHS laws?
Did you understand your training? If you did not understand part of the training, what part did you not understand? Why?
You should also review your own performance. Are you providing the appropriate support to personnel? Are your consultation processes appropriate? If not, how can you improve?
[image: ]Once the cause of the failure for non-compliance is identified and understood, appropriate action should be taken.
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If you identify a lack of sufficient knowledge or skills and ability to understand the organisations policies and procedures, you should consider reinforcing their knowledge or developing their skills and knowledge. You can do this through:
Mentoring
Mentoring is the private development of skills, knowledge and skills requires communication and reflection of knowledge. Mentoring can be stand alone or as a support strategy for training. Individuals are given the opportunity of building their self-esteem and recognition that in turn allows them to have an influence of their work area. They also obtain a support system that gives them access to a second opinion and insight into their personal performance.
The key to the success of a mentoring program is sound preparation to the mentoring, including the clear understanding of the knowledge and skills required an effective communication strategy and regular feedback to reinforce worker and other personnel development. As with all aspects of WHS/WHS, consultation should be an ongoing process so that workers have a say in their development and to provide feedback on whether they feel that their mentoring program is successful.
Coaching
Coaching facilitates positive change when leaders at all levels today. Coaching is a partnering relationship that inspires workers to maximise their knowledge. It assists in learning and development occurring and the improvement of worker performance. A coach provides support for the worker and encourages them to meet their goals. These goals should be established from the start and workers should be provided to contribute to their own learning.


Training
Training can be provided both internally or externally to an organisation. Training is a systematic and planned process to ensuring that workers have the skills, knowledge and behaviour required to ensure that work health and safety is learned in the workplace.
Internal training is usually performed by an organisations internal human resource department. External training refers to training that is provided by accredited training providers in the form of short courses, conferences, skill programmes and traineeship/apprenticeships. 
Courses may be chosen or units within Certificate courses may be chosen. Some organisation’s will even develop or obtain an external provider to train on specific WHS/WHS issues as required by the workplace.
For information on external training providers, refer to www.training.com.au Access Date: 05.12.2011. WHS/WHS training may be expensive. Care should be taken to ensure that you provide internal support to workers to reinforce their learning. Coaching or mentoring can assist you in providing the support your workers require.
[image: ]
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Learning Task Seven
Choose one of the areas in which areas in which non-compliance may arise in your workplace. Explain the way in which you would provide the workers or other personnel with support to ensure that they contribute to work health and safety in the workplace.
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Activity 2.3.1 – 2.3.2
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2.4 – Recognise limits of own expertise and legal duties, and access help and advice when required
[image: ]You are not expected to know everything. As part of the harmonisation of work health and safety you are required to consult with other parties. It is important that you not only consult with others with expertise, it is also important that you ensure that the experts that you access have the legal ability to provide the information that you require.
Sources of expertise may include:
Audits – On site inspections can be used to ensure that your organisation’s WHS/WHS goals and objectives are being met. In the case that a hazard and associated risks are found, corrective action can be taken to minimise or eliminate risk in the workplace. If you believe that your worksite is not meeting its legal requirements then you can download a Self Assessment to determine what issues need to be redressed in the Safety inspection at URL Address: http://www.safetyculture.com.au/audits/self_diagnostic.php Access Date 18.10.2012
Employer groups represent a specific industry or type of business. The members of the employer group usually work with other businesses to build competitive to stimulate growth in Australia. Employer groups will ensure that their members are up to date with industry trends and will assist members in operating their business (industry) more effectively.  Employer groups make sure that all employers have a opportunity to represent and promote their interests in the current and future markets.
Hazard, incident and investigation reports All hazards and incidents in the workplace must be investigated in a timely manner to ensure that risk is eliminated or minimised in the workplace. This means that employees need to report risks and complete accident/incident reports as part of their legal duty or care as a worker under the WHS Act. Investigations can be raised:
As a normal part of operations
Upon request to ensure that changes already implemented are meeting their goals and objectives; or
In response to an accident/incident report being raised.
Industry bodies work with the government in the development of vocational education and training at both State/Territory and National Levels. The aim of industry bodies is to use experts who can assist on training needs and delivery to specific industries.
		The five main industry bodies in Australia include:
[image: ]Australian Chamber of Commerce and Industry (ACCI) http://www.acci.asn.au/
Australian Council of Trade Unions (ACTU)a http://actu.asn.au/
Australian Industry Group http://www.aigroup.asn.au/
Australian Institute of Training and Development http://www.aitd.com.au/
Business Council of Australia http://www.bca.com.au 
Legislation, standards, manufacturers' manuals and specifications available at the workplace Refer to Section 1.1 of this Learner guide for more explanation of Legislation, and standards. 
The aim of manufacturer’s manuals will ensure that you are aware of how to operate your equipment safely. Otherwise known as an owner’s manual, this manual will provide you with instructions on installation of the equipment or plant, set up instructions, installation instructions, safety instructions, how to program the equipment and maintain it, as well as any regulatory codes that you will need to follow to operate the equipment safely and within the correct legislative requirements.
A specification sets out the minimum standards that your product must meet to be legal. Specifications allow you to know whether a product is appropriate for your needs and that it meets your requirements. Specifications will usually include a description of the product, its product code, which is responsible for maintaining a product, testing methods, acceptable performance testing levels and drawings of the product to ensure that you have the correct product.
Minutes of meetings from incident investigations are used to keep a record of what was discussed during a meeting and can provide those who did not attend the meeting with information on the subject of the meeting, decisions made and the reasons for the decisions. Minutes will also allow personnel to know who was assigned a task and when that task should be completed. These minutes will be reviewed in the next meeting.
MSDS’S and registers The register of MSDS’s and MSDS’s should be accessible to workers. They can be stored:
Physically on paper and made available to all workers; and
Computerised and internet MSDS databases.
The MSDS register is a tool that is used to ensure that everyone involved in managing hazardous substances exposures at the workplace. An MSDS provides you with information on the hazardous chemicals in your workplace and includes the following information:
Products name
The ingredients of the chemical
What the chemical is made of
Health hazard information and first aid
Precautions for safe use and handling; and
Contact details
WHS professional bodies can give you industry advice regarding a specific industry. When your workplace does not have staff with the correct skills and knowledge, WHS professional bodies will be able to provide you with names of external consultants who can provide you with:
Safe systems of work and their improvement
Identifying, eliminating and controlling hazards
Taking samples or measurements of workplace environments such as whether the workplace has a high level of air borne contaminants.
The type and source of advice will be determined by your needs and the need to ensure that you met your legal obligations under the WHS Act.
WHS specialists may found from specific Societies within a specific industry. Some of these societies include:
Human Factors and Ergonomics Society of Australia for Ergonomist Specialists
http://www.ergonomics.org.au/membership/cpe/cpes-WHS-specialists.aspx 
Toxicology in Australia for Toxicologist Specialists
http://healthengine.com.au/search_interest.php?q=Toxicology 
Audiological Society of Australia for Audiologists
http://www.audiology.asn.au/  


Regulatory authorities (for codes of practice, legislation) Regulation in Australia is developed by government bodies. A list of regulatory bodies in Australia include:
Australian Bureau of Statistics
http://www.abs.gov.au 
Australian Competition and Consumer Commission
http://www.accc.gov.au/ 
Australian Industrial Relations Commission 
http://www.airc.gov.au/ 
Australia New Zealand Food Authority
http://www.foodstandards.gov.au/ 
Australian Pesticides & Veterinary Medicines Authority
http://www.apvma.gov.au/ 
Australian Securities & Investment Commission
http://www.asic.gov.au 
Australian Taxation Office 
http://www.ato.gov.au/
Australian Workplace
http://www.workplace.gov.au/ 
Competitions & Markets Advisory Committee
http://www.camac.gov.au/ 
Consumer & Employment Protection, Governments of Western Australia
http://www.safetyline.wa.gov.au. 
Department of Employment & Workplace Relations
http://www.dewrsb.gov.au/ 
Department of Treasury
http://www.treasury.gov.au/home.asp?ContentID=521 
Insolvency & Trustee Service Australia
http://www.itsa.gov.au/ 
Legislative Assembly for the ACT
http://www.legassembly.act.gov.au/
National Industrial Chemicals Notification and Assessment Scheme
http://www.nicnas.gov.au 
National Occupational Health & Safety Commission
http://www.nWHSc.gov.au 
Ombudsman
http://www.comb.gov.au 
Productivity Commission
http://www.pc.gov.au
Reserve Bank of Australia
http://www.rba.gov.au 
Superannuation Complaints Tribunal
http://www.sct.gov.au 
The Takeovers Panel 
http://www.takeovers.gov.au 
Victorian Work cover Authority
http://www.workcover.vic.gov.au 
Workplace Health & Safety, Queensland Government
http://www.whs.qld.gov.au 
Workplace Standards Tasmania
http://www.wst.tas.gov.au
The strategic role of regulation is increasing due to the effects of globalisation and technological development. Regulation may be local, national, international and global and regulation is important to public policy. Each State/Territory has a regulatory body that has a large impact on people, organisations and the environment.
Reports play an important role in the internal operations of any organisation. They leave a historical record of the organisations WHS/WHS efforts and can be used to not only ensure that the organisation’s legal requirements are met, but to ensure that:
Changes to the worksite is ensuring that risk is minimised or eliminated
The reasons for the change and why the decision was made
The different types of options available
Standards, from Australia or overseas: BSBWHS301B Apply knowledge of WHS legislation in the workplace will provide you with details of standards both in Australian and overseas.
Unions such as the Australian Council of Trade Unions (http://www.actu.org.au/Campaigns/HealthSafety/default.aspx Access Date 18.10.2012) see the implementation of the new WHS/WHS laws as a chance to achieve the best standards in health and safety for the country. Trade unions played a large role in the development of WHS laws in place today and will assist in ensuring that standards are maintained. A list of unions that may be able to assist you can be found at the Unions Australia website at URL Address: http://www.unionsaustralia.com.au/unions.aspx Access Date 18.10.2012.
Websites, journals and newsletters: Make sure that the information that you gather from these areas is valid and come from a reliable source. Reliable sources mean government work sites, trade and industry journals and newsletters. If you do not obtain information from a reliable source, you may find that the information you provide to the people you are trying to help is not correct. When information is not correct, then you run the risk of a bad decision being made that can put others at risk.
Make sure that you take the time to familiarise yourself with accessing the different type of specialists that your organisation may require. In most instances, the organisation you are working for will almost always have a long term association with personnel that you will be able to consult with. If you do not know who these people are, ask the appropriate personnel so you know where you will be able to access the information.
It is essential that you make sure that the personnel that you discuss WHS/WHS issues with have the ability to legally contribute to hazard identification and risk assessment. If you find a specialist or expert through business associates, you may find it beneficial to ensure that you check their credentials to ensure that you meet your legal obligations.
[image: ]
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Using the industry in which you are working in, and plant and equipment that you are familiar with and explain who you would consult with to find out about the problem with the plant or equipment.











What experts or specialists would you consult with when you do not have a sufficient knowledge of the plant or equipment? What information would these experts or specialists supply you with.













[bookmark: _Toc419714000][image: Fotolia_2204087_XS]Activity 2.4.1 – 2.4.2





[bookmark: _Toc419714001]3. Keep up-to-date with legislation and relevant publications
3.1 	Use relevant sources to keep up-to-date with legislation and relevant publications
3.2 	Communicate information on relevant legislative changes and relevant publications to others
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3.1 – Use relevant sources to keep up-to-date with legislation and relevant publications
[bookmark: _Toc419714003]3.2 – Communicate information on relevant legislative changes and relevant publications to others
To ensure that your information is current, it is essential that you access the most recent information to make sure that the information used for the decision making process is informed. When you access a website make sure that the information is recognised and up to date. Industry and employer websites, professional associations and government websites, such as the regulatory body within your State or Territory are reliable sources of information. Check the dates of updates on the website to ensure that information is recent and up to date.
Check trade and industrial journals to ensure that the information you retrieve is the most current. Failure to use a recognised industry websites (as listed above) and journals means that the information that you access may not be reliable, valid or current. 
Maintaining your legislative requirements is an important part of sharing information with your staff. This information will ensure that your workers are making informed decisions. If the information is not correct, then incorrect and uninformed decisions could be made. These errors could cost the organisation thousands of dollars in increased fines and compensation and operating costs.
[image: ] When you communicate information to personnel make sure that you follow your organisation’s communication policy and procedures. For example, in most instances an organisation will usually require a full report for management. For every recommendation that is made, clear and concise reliable information must be provided to support any recommendation.
Reliable information is information that is trusted. When you use information from Wikipedia you cannot be sure that the information is reliable. However, if you use information from a government or industry recognised website, then the information can be trusted.
When you share information with workers, you may provide them with simple pictures and words to use to explain concepts. 
The way in which information is communicated will usually vary according to the characteristics of the recipients. Check your organisation’s policies and procedures to make sure that you communicate the message in the appropriate manner for the type of worker. If a message is too technical for the recipients, then the information will not be understood. 
As per the WHS Regulations, consultation with workers and other duty holders do not have to be documented. However, the Work Health and Safety Consultation Cooperation and Coordination Code of Practice recommend that consultation records should be kept by the organisation to demonstrate that the organisation is complying with their consultation needs. The records should include discussion of outcomes, and should be brief and simple and includes:
Listing who is involved in the health and safety issue
What the safety topic is about
The decision made and action taken and when (including when it was completed).
Health and safety records taken in relation to a worker must be kept for 30 years after a record is made. This information cannot be disclosed to another person without the written permission of the worker involved. Failure to comply in both instances can lead to a penalty of $1250 for individuals and $6000 for a body corporate.
All information must be treated as a confidential record. Breach of privacy may lead to a breach under Privacy Act 1988. When you save information make sure that the information is saved to the correct folder in the correct manner.
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Learning Task Nine
Do you feel that the information and communication channels in regards to WHS/WHS are sufficient? Why? Why not?
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Nearly there...
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At the end of your Learner Workbook, you will find an activity titled ‘Major Activity’. This is an opportunity to revise the entire unit and allows your trainer to check your knowledge and understanding of what you have covered. It should take between and 1-2 hours to complete and your trainer will let you know whether they wish for you to complete it in your own time or during the sessions. Once this is completed, you will have finished this unit and be ready to move onto the next, well done!


Congratulations!
You have now finished the unit ‘Apply knowledge of WHS legislation in the workplace’ 
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The regulators for each state/territory, the contact details are:
	Work Health and Safety 
	Websites

	National contacts
	Australian Chamber of Commerce and Industry (ACCI)
Website: www.acci.asn.au
Telephone: (02) 6273 2311 (Canberra) or (03) 9668 9950 (Melbourne)
Australian Council of Trade Unions (ACTU)
Website: www.actu.asn.au/
Telephone: 1300 362 223
Australian Industry Group
Website: www.aigroup.com.au
Australian Manufacturing Workers Union (AMWU)
Website: www.amwu.org.au 
Email: info@amwu.asn.au 
Telephone: (02) 9897 9133
Australian Nursing Federation (ANF)
Website: www.anf.org.au 
Email: anfcanberra@anf.org.au 
Telephone: (02) 6232 6533
Australian Institute of Occupational Hygienists
Website: www.aioh.org.au 
Construction Forestry Mining and Energy Union
Website: www.cfmeu.net.au 
Email: queries@fed.cfmeu.asn.au 
Telephone: (02) 8524 5850
Construction Safety Managers & Officers Association
Website: www.constructionsafety.com.au 
Email: csmoa@builtin.com.au
CraneSafe – Crane Industry Council of Australia
Website: www.cranesafe.com.au 
Email: admin@cranesafe.com.au 
Dust Diseases Board of NSW (DDB)
Website: www.ddb.nsw.gov.au
Telephone: 1800 550 027
FarmSafe Australia
Website: www.farmsafe.org.au 
Email: info@farmsafe.org.au 
Telephone: (02) 6752 8218
Housing Industry Association
Website: http://hia.com.au 
Email: enquiry@hia.com.au 
Telephone: (02) 6245 1300
Human Factors and Ergonomics Society of Australia Inc. (HFESA)
Website: www.ergonomics.org.au 
Email: secretariat@ergonomics.org.au 
Telephone: (02) 9680 9026
Licensing Line News
Website: www.licensinglinenews.com.au 
Telephone: (07) 3247 5505
Master Builders Association (MBA)
Website: www.masterbuilders.com.au
Telephone: (02) 6202 8888
Minerals Industry Risk Management Gateway (MIRMgate)
Website: www.mirmgate.com
Email: enquiries@mirmgate.com
Telephone: (07) 3346 4081
National Industrial Chemicals Notification and Assessment Scheme (NICNAS)
Website: www.nicnas.gov.au 
Email: info@nicnas.gov.au
Telephone: 1800 638 528 or (02) 8577 8800
National Safety Council of Australia (NSCA)
Website: www.nsca.org.au 
Telephone: 1800 655 510
Safety Institute of Australia (SIA)
Website: www.sia.org.au 
Telephone: 1800 808 380 or (03) 8336 1993
Standards Australia
Website: www.standards.org.au
Email: mail@standards.org.au
Telephone: 1800 035 822
The Royal Australian Chemical Institute Inc. (RACI)
Website: www.raci.org.au 
Email: member@raci.org.au 
Telephone: (03) 9328 2033
Working Women’s Centres (NT, SA, QLD)
Website: www.wwc.org.au
URL Address: http://www.safeworkaustralia.gov.au/sites/swa/AboutSafeWorkAustralia/WhoWeWorkWith/StateAndTerritoryAuthorities/Pages/NationalContacts.aspx Access Date: 17.10.2012


	Commonwealth Contacts
	Australian Maritime Safety Authority
Website: www.amsa.gov.au
Telephone: (02) 6279 5000
Comcare
Website: www.comcare.gov.au
Telephone: 1300 366 979
Federal Safety Commissioner
Website: www.fsc.gov.au
Telephone: 1800 652 500
National Offshore Petroleum Safety and Environmental Management Authority
Website: www.nopsema.gov.au
Telephone: (08) 6188 8700
Seacare
Website: www.seacare.gov.au
Email: seacare@comcare.gov.au
Telephone: (02) 6275 0070
National Transport Commission
Website: www.ntc.gov.au
Email: ntc@ntc.gov.au
Telephone: (03) 9236 5000


	Australian Capital Territory
	WorkSafe ACT
Website: www.worksafe.act.gov.au
Email: worksafe@act.gov.au
Telephone: (02) 6207 3000

	New South Wales
	WorkCover NSW
Website: www.workcover.nsw.gov.au
Telephone: 13 10 50

	Northern Territory
	NT WorkSafe
Website: www.worksafe.nt.gov.au
Email: ntworksafe@nt.gov.au
Telephone: 1800 019 115

	Queensland
	Workplace Health and Safety Queensland, Office of Fair and Safe Work Queensland, Department of Justice and Attorney-General
Website: www.worksafe.qld.gov.au 
Telephone: 1300 369 915 or 
(07) 3225 2000
WorkCover QLD
Website: www.workcoverqld.com.au
Email: info@workcoverqld.com.au
Telephone: 1300 362 128 

	South Australia
	SafeWork SA
Website: www.safework.sa.gov.au
Telephone: 1300 365 255
WorkCover SA
Website: www.workcover.com
Telephone: 13 18 55

	Tasmania
	Workplace Standards Tasmania
Website: www.wst.tas.gov.au
Telephone: 1300 366 322 (inside Tasmania) or (03) 6233 7657 (outside Tasmania)
WorkCover Tasmania
Website: www.workcover.tas.gov.au
Email: wstinfo@justice.tas.gov.au
Telephone: 1300 366 322 (inside Tasmania) or 
(03) 6233 7657 (outside Tasmania)




	Victoria	
	WorkSafe Victoria
Website: www.worksafe.vic.gov.au
Email: info@worksafe.vic.gov.au
Telephone: 1800 136 or (03) 9641 1444 








Section 21
Involving management and control of fixtures, fittings or plant at workplaces


Does not include: the occupier of the residence for purposes of  the conduct of a business or undertaking; or	


A prescribed person


Section 22
That design plant, substances and structures


1. The plant, substance  or structure used or reasonably expected to be used, as, or at a workplace



2. For as reasonably practicable ensures that the plant, substance or structure are used without risks to the health and safety of persons


That import (Section 24), that supply  (Section 25)  and install, construct or commission plant or structures (Section 26)


5. Upon request, must give relevant information on matters relating to subsection 4 and activities in 2 (a) and (c) 


Section 23
That manufacture plant, substances or structures


4. Must provide adequate information to each person wth the design for the purpose of the design.


3. Must carry out, or arrange the carrying out of, any calculations, analysis, testing or examination that may be necessary in the performance of subsection 2.
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